
 Intellectual property (IP) is a product of mind.

 Such creations cannot be materially measured.

 Intellectual property is a term for any intangible asset of

human intellect that does not exist as a physical object but

has value.

INTRODUCTION AND MEANING OF INTELLECTUAL PROPERTY

 When IPs are expressed in a tangible form, they can be

protected.

 The rights given to the creators of intellectual property are

termed as Intellectual Property Rights (IPRs).



(Right is the liberty of doing or possessing something. It is
said to be a legal right if it is recognized by law so that the
State will protect its exercise and forbid interference with the
same by others)

 IPRs can be traced back to fourteenth century, when European
monarchs (Crown Head) granted proprietary rights to writes for
their literary work.

 French theorist Benzamin (1818) first introduced idea of
intellectual property related to his writings.

 However, the actual use of intellectual property began when
World Intellectual Property Organization (WIPO) was signed
in 1967and came into force on 26 April, 1970.



 The process of translating an idea into a good or service that

creates value for which customers will pay is called an

innovation.

 An idea must be replicable at an economical cost and must

satisfy a specific need.

 Thomas Alva Edison had the maximum number of 1093

patents to his credit at that time.





 Thomas Alva Edison had probably the maximum number of

1093 patents to his credit at that time.

 He quoted “Anything that would not sell I do not want to

invent. Its sale is a proof of utility and utility is a success.”

 At present, Shunpei Yamazaki, a Japanese Scientist holds

11353 patents to his credit according to Guinness Book of

World Record as on 08th September, 2016.



PROTECTION OR FORMS OR TYPES   OF INTELLUCTUAL

PROPERTY:

IPRs are protected by following legal mechanisms:

• Patents

• Copyrights

• Trade marks

• Trade secrets

• Geographical indications

• Designs• Designs

• Lay out designs and integrated circuits

Of these, patents are the most important forms of protection for
research and development organizations.

 The development of crop varieties is an important example of IP
which are protected through Plant Breeder Rights or PBRs.



WORLD ORGANIZATIONS

(A) GENERAL AGREEMENT ON TARIFF AND TRADE (GATT):

 GATT was signed by 23 countries on October30, 1947 at Geneva

and took effect on January, 1, 1948.

 It served as a code of rules for international trade and a forum

to discuss and find solutions to trade problems of the member

countries.

 Agriculture was included for the first time in the 8th round of

GATT negotiations in 1986 at Uruguay.



 On April, 15, 1994 an accord was signed by 123 countries at

Marrakesh, Morocco that led to the formation of World Trade

Organization (WTO) in 1 January, 1995.

(B) WORLD TRADE ORGANIZATION (WTO): 

 India is founder member of WTO. 

 The WTO was established on 1st January, 1995 and is

responsible for making and enforcing rules for trade between

nations.

 It replaced the General Agreement on Tariff and Trade (GATT)

which had been in existence since 1948.



 The two other broad areas that WTO covers are services and

intellectual property.

 WTO administers not only the Multilateral Trade Agreements

(MTAs) in goods but also the General Agreement on Trade in

Services (GATS) and the Agreement on Trade Related Aspects of

Intellectual Property Rights (TRIPs) which came into existence

with WTO.with WTO.

 It has a series of treaties relating to international trade including

30 agreements on trade.

 These treaties are linked together as annexes to the

agreement establishing the WTO.

 Each country receives guarantees that its export will be treated

fairly and consistently in the market of another country.



 Disputes between the WTO members are to be resolved by the

WTO Dispute Settlement Body, which is composed of Ad- hoc

dispute settlement panel and a standing Appellate Body of trade

experts.

(C) WTO-TRIPs:

 Agreement on Trade Related Aspects of Intellectual Property

Rights (TRIPs or the TRIPs Agreement) was adopted in 1994Rights (TRIPs or the TRIPs Agreement) was adopted in 1994

as a treaty administered by the WTO.

 TRIPs is binding on all member countries of WTO.

 It aims at establishing strong minimum standards for

intellectual property rights (IPRs).

 IPRs give the creator an exclusive right over the use of his/her

creation for a certain period of time.



 The protection of IPRs is binding and legally enforceable.

 TRIPs is the first and only IPR treaty that seeks to establish

universal, minimum standards of protection across the major

fields of intellectual property.

 It devotes minimal attention to plant breeders’ rights or plant

variety protection.

(D) WORLD INTELLECTUAL PROPERTY ORGAZIAZTION (WIPO):(D) WORLD INTELLECTUAL PROPERTY ORGAZIAZTION (WIPO):

 The World Intellectual Property Organization (WIPO) is one of

the oldest specialized agency of the United Nations responsible

for promoting the protection of intellectual property throughout the

world.

 The Paris Convention for the Protection of Industrial property was

born in 1883.



 The industrial property covers patents, trademarks and designs.

 Berne Convention for the Protection of Literacy and Artistic

Works was held in 1886.

 The two secretariats set up for the administration of Paris and

Berne conventions were combined to form United International

Bureaux for the Protection of Intellectual Property (BIRPI) in

1893.

 The World Intellectual Property Organization (WIPO) with its

headquarter in Geneva, Switzerland came into force on 26 April,

1970 and BIRPI was thus transformed to become WIPO.

 The staff of WIPO provides technical assistance and training to

member states and their national intellectual property offices

especially in developing countries.



 WIPO administers 26 treaties including WIPO convention.

TREATIES FOR IPR PROTECTION

1. MADRID AGREEMENT:

Madrid Agreement concerning the International Registration of

Marks came into force in 1989. The main features of the AgreementMarks came into force in 1989. The main features of the Agreement

are:

• An applicant must be a national of a member country. A person

having domicile or having a real and effective industrial or commercial

interest is also eligible. This would be governed by the national laws of

that country.



• .A mark to be registered in member states should be first registered

at the national level in the country of origin of the applicant. The first

registration is called ‘basic registration’.

• .The country having given the basic registration can only transmit the

request for international filling to the International Bureau of WIPO

along with the list of countries in which the protection is sought.

• .The country of origin has also to certify that the mark submitted for

international registration is the same which has been registered in

the country of origin.



• For each application, a fee has to be paid for each designated 

country and WIPO. The fee paid for the designated countries is 

the called the ‘complementary fee’.

• The International Bureau notifies the international registration

to the offices of the designated countries and publishes it in

‘The WIPO Gazette of International Mark, a monthly‘The WIPO Gazette of International Mark, a monthly

periodical.

• A person can oppose the registration of a mark only in the

country of origin. The challenging an international

registration through a national registration is called as

‘Central Attack’ feature of the Agreement.



• An international registration remains valid for the period of

10 years from the date of its registration and may be renewed

further by paying renewal fee before the expiry of every 10

years.

• If the basic registration is cancelled for some reason in the

country of origin, during the first five years, the Internationalcountry of origin, during the first five years, the International

registration automatically stands cancelled in all the designated

countries.

2. MADRID PROTOCOL:

• .Madrid Protocol relates to Madrid Agreement and came into force

on December1, 1995.



• However, it became operation on April 1, 1996.

• It has the basic features of the Madrid Agreement.

• The protocol was formed to remove the following features of the

Madrid Agreement.

i) For an international registration, it is essential to first register a

mark at the national level. The time required formark at the national level. The time required for

obtaining a mark at the national level varies from country

to country. Hence some parties do suffer.

ii) Within one year, a designated member country has to examine

and issue a notice by giving all the grounds for refusal. The period

was considered short.



iii) A uniform fee is paid for the designation of a member country.

This was found to be in appropriate for countries with high level

of national fees.

iv) An international registration is linked to the basic registration

during the initial 5 years and the former gets cancelled if the

latter is cancelled.latter is cancelled.

v) The only working language of the Madrid Agreement is French

With effect from 8th July 2013, the trademark filling in India is

done and an application for the international registration of

trademark can be filed under the Madrid Protocol.



3.     THE BERNE CONVENTION FOR THE PROTECTION OF  LITERACY AND 

ARTISTIC WORKS:

 The Berne convention was adopted on September 9, 1886.

The Berne Convention is administered by the WIPO.

 It is the oldest international treaty in the field of copyright for the

protection of literary and artistic works of member States.protection of literary and artistic works of member States.

 The Bern Convention was revised several times.

 The protection of Literary and Artistic works include novels,

short stories, poems, plays, songs, musicals, drawing,

paintings, sculptures , architectural works etc.



 The latest Paris Act (1971) of the Berne convention recognizes

a special right in favour of developing countries with respect to

unpublished work where the identity of the author is unknown

especially in case of folklore .

 It provides non exclusive and non transferable compulsory

license in respect of

a)  translation  for the purpose of teaching, scholarship or  
research

b)  reproduction for use in systematic instructional activities



4. BUDAPEST TREATY:

 The treaty was signed in Budapest in 1973 and later

amended in 1980.

 This is an international convention governing the recognition

of microorganism deposits in officially approved cultureof microorganism deposits in officially approved culture

collections for the purpose of patent applications in any

country that is party to it.

 . It is essential to deposit a strain in culture collection for testing

and examination by others.



 India has become a member of treaty with effect from

December, 17, 2001.



PATENT ACT, 1970

 The term patent has been derived from Latin word ‘Patere’

which means ‘to open’.

 Patent is exclusive right for an invention provided by the

Government to an inventor to prevent others from

practicing i.e. for making, using or selling.

 A patent is a personal property, which can be licensed or

sold .



HISTORY OF PATENT LEGISLATION:

 The first law providing exclusive rights to an inventor dates

back to 15th century in Italy.

 The first U.S. Patent law was enacted in 1790.

 There are three milestones in European patent legislation

history-

• The Paris convention in 1883,

• The Strasbourg Convention in 1963 and

• The Rectification of European Patent Convention, Munich

in 1973 as a part of establishing common market in

Europe.



INDIAN PATENT SYSTEM:

 In India, the first Patents Act was the Act VI of 1856.

 Act VI of 1856 was repealed by Act IX of 1857 as it was

enacted without the approval of British Crown.

 The Indian Patents and Designs Act, 1911 replaced all the

previous Acts.

 On the recommendation of Joint Parliamentary

Committee, the Patents Act, 1970 was passed and this

Act repealed and replaced the 1911 Act.



 The most of the provisions of the 1970 Act were brought

into force on 20th April 1972 with the publication of the

Patents Rule, 1972.

 However, the 1911 Act continued to be applicable to

designs until Designs Act, 2000 came into existence.

 The first Patents (Amendment) Act, was done in 1999 but

was enforceable retrospectively from 1st January, 1995.

 The second amendment to the 1970 Act was made

through the Patent (Amendment) Act, 2002.



 This Act came into force on 20th May, 2003 with the

introduction of new Patent Rules, 2003.

 The third amendment was introduced through the Patents

(Amendment) Ordinance, 2004 effective from 1st, January,

2005 and later replaced by the Patents (Amendment) Act,

2005 (Act 15 of 2005) on 4th April, 2005 which was brought2005 (Act 15 of 2005) on 4th April, 2005 which was brought

into force from 1st January, 2005.



PATENT COOPERATAION TREATY (PCT) AND INTERNATIONAL 
PATENTING:

 Patent Cooperation Treaty (PCT) is a multilateral treaty

which was signed in Washington in June, 1970 and

came into existence on 24th January, 1978.

 Through PCT, an inventor of the member country Through PCT, an inventor of the member country

(contracting state) of PCT can seek patent protection

for his/her invention in all/any of the member

countries without having to file separate applications in

countries of interests by designating them in the

international PCT application.



 India became a member of this treaty on 7th December, 1998.

 PCT does not grant international patents but only facilitates in

obtaining patents in several countries quickly.

 To achieve its objective, the PCT:

i) Establishes an international system which enables thei) Establishes an international system which enables the
filing of applications to a single Patent Office in one language.

ii) Subjects each international application to an international

search which results in report for deciding whether the

invention is patentable. The report is made available first to

the applicant and is later published.



iii) Provides for centralized international publications with the

related international search reports as well as their

communication to the designated Patent Offices.

iv) Provides the option to decide whether the claimed invention

meets certain international criteria for patentability.

• The application for Patent filed under PCT is mentioned as
“International application” with the symbol as “WO” (WIPO).

• The patents granted under the PCT are individual national
patents only and not “World Patent” or PCT Patent.



PATENTIBILITY:

 Patentability refers to the substantive conditions that must be

met for a patent to be held valid.

 Patent under Indian Patent Act, 1970 is granted for an inventive

step that is capable of industrial application.

 Inventive step means a feature of an invention that involves

technical advances as compared to the existing knowledge or

having economic significance or both.

 A patent is territorial in nature i.e. within the boundaries of a

granting country



 The patentee has exclusive right to gain commercial 

advantages  out of his invention.

 As the patent right is conferred by the State, it can be

revoked by the State under very special circumstances even

if the patent has been sold or licensed or marketed in the

meantime.

PATENT SEARCH AND PATENT DATABASES:PATENT SEARCH AND PATENT DATABASES:

 Patent search is made to determine the novelty of an

invention before filing an application.

 Its purpose is to find disclosures of the proposed invention,

publication of technology or previous patent documents in

order that a patent be granted.



 Patent search can be done at the patent office, on internet

or through private information databases.

 WIPO has launched “WIPO GOLD” a free online global

intellectual property reference resource that provides quick

and easy access to a broad collection of searchable IP data.

PATENT SPECIFICATION:

 There are two types of patent documents i.e. Application

with Provisional Specification or Application with Complete

Specification.



 Application with Provisional Specification is submitted

when inventor(s) is still working on the invention and it

contains the description of the invention with drawing(s) if

required but there are no claims.

 However, the complete specification including claims

should be filed within 12 months from the date of filingshould be filed within 12 months from the date of filing

provisional specification.

 The date of the patent (Priority date) will be the date of

provisional specification.



 An application with complete specification describes the

invention with drawing(s) if required, disclosing the best

method known to the applicant and it ends with claim (s)

defining the scope of protection sought.

 Claims are those portions of the patent that describe what

can be accomplished with the invention and what iscan be accomplished with the invention and what is

protected in the patent.

PATENT CLAIMS:

 Patent claims define the boundaries of the patent owner’s

rights.



 Patent claims determine if someone is infringing a patent 

that is making, using etc. without the permission of owner 

of patent.

 The allegedly infringing product is compared only to the

claims but never to what is mentioned in the title,

abstracts or in the general description.

 The claim(s) have to be unitary irrespective of total

number of such claims in a patent.

 If more than one claim is made then each has to be

serially numbered and set in separate paragraphs without

breaking the sentence/punctuating the full stop.



 The first claim is called the Principal Claim and the rest are

Subordinate Claims.

PATENT GRANT PROCEDURE/FILING OF PATENT:

• A published or disclosed invention cannot be patented.

• Further No patent shall be granted in respect of an

invention relating to atomic energy falling within subinvention relating to atomic energy falling within sub

section (1) of Section 20 of the Atomic Energy Act, 1962.

• The preparation of a patent application is quiet complex

and generally an attorney is required to draft the

application.



• A patent is enforced in the country that issues it. 

• If a country is not a member of PCT then a separate 

• application is to be filed for each country. 

• In India Head Patent Office is located in Kolkata whereas 

branch offices for different zones are in Delhi, Mumbai and 

Chennai. 

• Application may be made by the inventor either alone or 

jointly. 

• A patent application is to be submitted in the prescribed 

form for one invention only.

• The Indian Patent Office has put in place an online filing 

system from 20th July, 2007.



• Patent document with complete specification has the 

following components:

i) Tile of invention

ii) Field of invention

iii) Back ground of invention with regard to drawback 

associated with prior art.

iv) Object of inventioniv) Object of invention

v) Summary of invention

vi) A brief description of the accompanying drawing 

if any

vii) Detailed description of the  invention with 

reference to examples and drawing



viii) Claim(s)

PUBLICATION AND EXAMINATION OF APPLICATION

(a) PUBLICATION:

 All patent applications except the applications prejudice to the

defence of India, non filing of complete specification within 12

months after filing the provisional or withdrawn within 15

months of filing, are published in the Patent Office Journal just

after 18 months from filing of application or the date of priority.

 The term of patent is counted from this date.

 The publication includes date of application and its number,

name and address of the applicant and abstract.



 The applications for patent are not open for public

inspection before publication.

(b) REQUEST FOR EXAMINATION:

 An application for patent is examined after a request is

made on Form 18 by the applicant or any other person

interested in the patent with prescribed fee.

If patent is filed physically, an extra 10% fee is to be paid. If patent is filed physically, an extra 10% fee is to be paid.

 In case, no request is made within the prescribed period,

the application will be treated as withdrawn and cannot be

revived.



(c) EXAMINATION: 

 Application is taken for examination according to the serial

number of the requests received.

 The First Examination Report (FER) stating the

objections/requirements is communicated to applicant

or his agent within six months from the date of request for

examination or from the date of publication whichever isexamination or from the date of publication whichever is

later.

 If not complied, the application shall be deemed to have

been abandoned.

 When all the requirements are met, the patent is granted.



 The patent letter is issued, entry is made in the register of

patents and it is notified in the Patent Office Journal.

 The application can be withdrawn at any time before the

grant of Patent but withdrawn after the date of publication

cannot be filed again as the invention is already known to

the public.

TERM OF PATENT:

 The term of a patent in India is 20 years from the date of

filing of complete specification of patent application.

 The term of Patent for International applications filed

under the PCT designating India will be 20 years from the

international filing date accorded under PCT.



 A patent is maintained by paying the annual maintenance

fees.

 If the annual maintenance fee is not paid, the patent will

cease to remain in force and the invention becomes open

to public and any one can utilize the patent without the

danger of infringement of patent.

 However, it can be restored upon by making an application

in the prescribed manner to the Controller General of

Patents, Designs and Trade Mark (CGPDTM).



OPPOSITION OF PATENT:

• Pre grant opposition

• Post grant opposition 

 Pre grant opposition :

• Pre grant opposition can be made by any person to the

Controller at an appropriate office for a patent application

before the grant of patent.before the grant of patent.

• The opposition can be filed on the grounds of

patentability, inventive step and industrial applicability by

non disclosure or wrongful mentioning in complete

specification, source and geographical origin of biological

material used in the invention etc. in India or abroad.



 Post grant opposition :

• Post grant opposition can be made if a patent is granted

but the period of one year from the date of publication of

grant of a patent is not over.

• The ground of post grant opposition includes prior

publication of the claimed invention, without inventive

step, non patentable invention, a wrongfully obtainedstep, non patentable invention, a wrongfully obtained

patent etc.

REVOCATION OF PATENT:

• The validity of a patent can be challenged even after it

has been granted. Such kind of objection raised after

the grant of patent is called revocation.



• A revocation can also be filed even after the term of

patent has expired.

The ground of revocation of patent include:

i) If the invention claimed was already claimed in

another invention.

ii) If a patent is wrongfully obtained.

iii) If invention is not new.iii) If invention is not new.

iv) If patent has been obtained by false

representation.

v) If invention is anticipated by traditional

knowledge.

vi) If the invention is not useful.



LICENCING:

 Licensing is the right granted by an owner of an asset to

another to use that asset while continue to retain

ownership of that asset.

 It is fairly a common method of exploiting IP.

 This gives the licensee the right to use but not own the IP.

 The owner usually gets payments in return for their use.

 Patent rights can be transferred partly or wholly by an

inventor to other persons or organizations using

provisions in the statues through assignments, exclusive

or non exclusive licenses etc.



COMPULSORY LICENSING:

 Compulsory licensing (CL) allows governments to license

third parties (parties other than patent holder) to produce

and market a patented product without the consent of

patent owner.

 CL is used to prevent the abuse of patent as monopoly and

for commercial exploitation of the invention.

 Compulsory license can be issued after three years from

the date of grant provided:

a) Reasonable requirements of the public have not been
satisfied.

b) Patented invention is not available to public at affordable
price.

c) Patented invention has not worked in India.



-- While settling the terms and conditions of compulsory 

licenses, the controller should   secure:

• That the royalty and other remuneration to the patentee is

reasonable.

• That the patented articles are made available to the public

at affordable prices.

• That licence granted is non exclusive license.• That licence granted is non exclusive license.

• That the right of the license is non-assignable.

• That the license is for the balance term of patent

• That the license is granted to supply in the Indian market

and may also export the patented product if required.



• That in case of semi- conductor technology, the license 

granted is to work the invention for public non commercial 

use.

INFRINGEMENT OF PATENT:

-- Infringement of patent consists of unauthorised making,

importing, using, offering for sale or selling any patented

invention in India.invention in India.

PENELATIES:

-- Penalties for the different kinds of contraventions are as

follows:



1. Contravention of secrecy provisions relating to certain invention (Sec.118): 

If any person fails to comply with any directions given

under Sec35 relating to inventions relevant for defence

purposes or under Sect 39 which deals with residents not

to apply for patents outside India without prior permission

shall be punishable with imprisonment up to 2 years or

with fine or with both.with fine or with both.

2. Falsification of entries in register etc, (Sec119):

If any person makes a false entry in any register kept under

this Act, he shall be punishable with imprisonment for a

term that mat extend to 2 years or with fine or both.



3. Unauthorized claim of patent rights (Sec.120):

If any person falsely represents that any article sold by

him is patented in India, he will be punishable with a fine

that may extend to rupees one lakh.

4. Wrongful use of words “patent office” (Sec.121):

II any person uses words “patent office” on his place

of business, he shall be punishable for a term that mayof business, he shall be punishable for a term that may

extended to six months or fine or both.

5. Refusal or failure to supply information (Sec. 122):

If a person fails to furnish/refuses as required under

section 100(5) and 146, he shall be punishable with fine

which can go up to rupees 10,00,000/.



If he furnishes false information knowingly, he shall be

punishable with imprisonment that may extend to 6

months or with fine or both.

6. Practice by non- registered patent agents (Sec.123):

Any person practicing as patent agent without registering

is liable to be punished with a fine of rupees 1, 00, 000/ in

the first offence and rupees 5, 00,000/ for subsequentthe first offence and rupees 5, 00,000/ for subsequent

offence

7. Deals with offences by companies (Sec.124):

When an offence is committed by a company as well as a

person responsible to the company for the conducts of its

business at the time of commission of the offence will be

deemed to be guilty and will be liable to be proceeded against



and punished accordingly. However, nothing shall render

him liable to any punishment if he proves that the offence

has been committed without his knowledge

INJUNCTION/ REMEDIES AGAINST INGRINGEMENT OF PATENTED

INVENTION:INVENTION:

• An injunction is an order of a court that compels

a party to refrain from specific acts. It is a preventive and

protective remedy.

Injunctions are of two kinds:



1. Temporary/Interlocutory injunction:

• Temporary injunction is a court order which remains in force

for a specified time or until further orders of the court.

• An interlocutory injunction may be granted at any time during

the proceedings of the suit at the request of patent holder.

2. Permanent/ Final injunction:

• Final/permanent injunction is granted at the termination of         • Final/permanent injunction is granted at the termination of         

the trial. 

• The time for which the final injunction is in force is the

remaining term of the patent at the time of grant of final

injunction.



3. Relief of damages:

• A patent holder is entitled to the relief of damages as

compensation to the patentee and not punishment to the

infringer.

4. Account of profits:

• Account of profit focuses on the profits made by the defendant

(Infringer).(Infringer).

• The patent owner may opt for the account of profits derived

from such illegal use.



COPYRIGHT

Copyright is a form of intellectual property protection

granted to the creator of original works of literary, dramatic,

musical, artistic, painting, sculptures, architecture, software,

maps, cinematograph films and sound recordings, drawings

and certain other intellectual works.

COPYRIGHT ACT IN INDIA:

• First copyright law was enacted on 18th December, 1847 and 

it covered only books. 



• This act was repealed by the Copyright Act, 1914.

• The new Copyright Act, 1957 was passed by the Parliament

and it came into effect from January 1958.

• The current law of copyright in India is the Copyright Act,

1957, The Copyright rule, 1958 and the International

Copyright Order 1999Copyright Order 1999

• The Act has been amended many times and the last

amendment was done in 1999.

REGISTRATION OF WORK:

• Copyright comes into existence as soon as a work is created

but it is advisable to register the work.



• The Copyright Office of the Department of Education in India

registers the work in the Register of Copyrights.

• Procedures for registration of a work are covered under

Chapter VI of the Copyright Rules 1958.

a) Application for registration is to be made on Form 7.

b) Separate application should be made for registration of each

work.

c) Each application should be accompanied by requisite fee.

d) The application should be signed by the applicant or the

advocate in whose favour Power of Attorney has been executed.



The requirements for filing the copyright application in India

are:

i) Full name, address and nationality of applicant (s) and that of 

author.

ii) The year and country of first publication of the work.

iii) List of countries where the work has been published and theiii) List of countries where the work has been published and the

year of publication.

iv) The year and country of last publication.

v) Three copies of the work.

vi) Power of Attorney



vii) In case of labels, which can be used as trade mark, clear

copyright search certificate from the Trade Marks Registry.

 The following Statement of Further Particulars should be

submitted in Triplicate along with the Application for

Registration of Copyright.

1. If the work is to be registered as:1. If the work is to be registered as:

i) An original work

ii) A translation of a work in the public domain

iii) A translation of work in which Copyright subsists

iv) An adaptation of a work in public domain



v) An adaptation of a work in which Copyright subsists

2. If the work is a translation or adaptation of a work in

which Copyright subsists:

i) The title of the original work

ii) Language of the original workii) Language of the original work

iii) Name, address and nationality of the author of the

original work and if the author is deceased, the date

of decease



iv) Name, address and nationality of the publisher, if any, of

the original work

v) Particulars of the authorization for a translation or

adaptation including the name, address and nationality of

the authorizing party.the authorizing party.

 After filing application and receiving diary number, the

applicant has to wait for a mandatory period of 30 days so that

no objection is filed in the Copyright Office against the claim.



 If such objection is filed, it may take another one month

time to decide as to whether the work could be registered

by the Registrar of Copyright after giving an opportunity of

hearing the matter from both the parties.

 If any discrepancy is found, the applicant is given 30 days

time to remove the same.time to remove the same.

 Thus, it may take 2-3 month’s time for registration of

Copyright in the normal course.

 Any person aggrieved by the final decision or order of the

Registrar of Copyright may, within 3 months from the date

of final order or decision, appeal to the Copyright Board.



DURATION OF COPYRIGHT:

Type of work Duration

Literary, dramatic, musical or

artistic work

Lifetime of the author plus sixty

years after his death

Joint authorship Sixty years after the last surviving

author’s death

Literary, dramatic, musical or

artistic work (other than

Sixty years from the year of first

publicationartistic work (other than

photograph), which is published

anonymously or pseudo-

anonymously

publication

Photograph Sixty years from the date of

publication



Type of work Duration

Sound recordings and

cinematograph films

Sixty years from the year of

publication

Government works Sixty years from the year of

publicationpublication

Work done under public

undertaking

Sixty years from the date of

publication

International Organization Sixty years from the date of

first publication



• There is no copyright on news and yoga but there is

Type of work Duration

Performers’ Right Twenty five years from the year

in which the performance is

made.

Broadcasting Right Twenty five years from the year

of first broadcast made

• There is no copyright on news and yoga but there is

copyright over the way in which a news item is reported.

• Law permits fair use of a work without permission of the

owner of the copyright subject to certain conditions like a

fair deal for research, study, criticism, review, news

reporting of current events, judicial proceedings as well as



use of works in library and schools and in legislatures.

• Copyright as provided in the Indian Copyright Act is valid

only within the borders of the country.

• Copyright of works of foreign countries are protected in

accordance with the International Copyright Order, 1999

as if such works are Indian Works.as if such works are Indian Works.

• To secure protection to Indian works in foreign countries,

India has become a member of international conventions

on copyright and related rights e.g. Berne Convention,

TRIPs Agreement etc.



ASSIGNMENT OF COPYRIGHT:

 In copyright, the transfer of copyrights takes place

through assignments. An assignee can further assign the

same to other person.

 The owner of the copyright in the existing work or the

prospective owner of the copy right in a future work mayprospective owner of the copy right in a future work may

assign to any person the copyright either wholly or

partially and either generally or subject to limitations and

either for the whole term of the copyright or any part

thereof.



 Section 18 of Copyright Act, 1957, deals with the

assignment of the copyright.

 The mode of assignment is done in the following manner.

i. Assignment should be given in writing and signed by the

assignor or by his duly authorized agent.assignor or by his duly authorized agent.

ii. The assignment should identify the work and specify the

rights assigned and the duration and territorial extent

of such assignment.



iii. The assignment should also specify the amount of

royalty payable, if any, to the author or his legal heirs

during the currency of the assignment.

iv. Where the assignee does not exercise the rights

assigned to him within a period of one year, the

assignment in respect of such right will be deemed to

have lapsed after the expiry of said period unless

otherwise specified in the assignment.



 The period of assignment will be deemed to be five years

from the date of assignment unless specifically mentioned.

 If territorial extent of assignment is not specified, it will be

presumed to extend within India.

 In case any dispute arises with respect to the assignment of

any copyright, the matter is referred to Copyright Board.any copyright, the matter is referred to Copyright Board.

LICENSING:

 A copyright owner can permit another person to do certain

acts without assignment, which is called Licensing.

 In case of licensing, the ownership does not get

transferred.



 Copyright License is granted by the owner of the copyright

in any existing work or the prospective owner of the

copyright in any future work in writing by him or by his duly

authorised agent.

 In case of license in any future work, the license will take

effect only when the work comes into existence.effect only when the work comes into existence.

 Where a person to whom a license in any future works

granted dies before the work comes into existence, his legal

representatives, in the absence of any provision to the

contrary in the licence, will be entitled to the benefit of the

licences.



 Any person in India can apply for the grant of copyright

license in Form II after a period of three years from the

publication of such work, if such translation is required for

the purpose of teaching, scholarship or research (7 years for

other purposes).

 After holding an enquiry, the Copyright Board, may direct to After holding an enquiry, the Copyright Board, may direct to

the Registrar to grant copyright license to the person

COMPULSORY LICENSE:

 A compulsory copyright license can be issued for

unpublished work, if the author is dead, unknown or cannot

be traced.



 In such a case, any person can apply to the Copyright Board

for a licence to publish or translate that work.

 The conditions are:

i. The applicant will have to publish his proposal in one

issue of a daily newspaper in English language

having a wide circulation.

ii. For translation issues, it has to be published in daily

issue of that language.



INFRINGEMENT OF COPYRIGHT:

 Copyright in a work can be infringed when the work is

commercially exploited in any form by a person without

authority.

 Some examples of infringements are:

i. making infringing copies for sale or hire or sellingi. making infringing copies for sale or hire or selling

without the permission of copyright owner.

ii. reproduces or publishes the work in a material

form.

iii. makes adaptations and translations of the work

without the permission of copyright owner.



iii. distributes infringing copies for the purpose of sale.

iv. public exhibition of infringing copies by way of 

trade.

v. importation of infringing copies into India. 

PENELATIES FOR INFRINGEMENT:

 The punishment for infringing the copyright in a work or 

other related rights will be punished for a term of not less 

than six months which may extend to three years and with 

a fine of rupees not less than fifty thousand extendable up 

to rupees 1 lakh. 



 For second and subsequent conviction, the form of

punishment will be not less than one year and up to

three years and a fine of minimum rupees one lakh and

maximum rupees 3 lakh.

 The penalty for infringing copy of computer program

includes imprisonment of not less than 7 days extendable

up to three years and a fine of not less than rupees fifty

thousand which may extend to rupees 2 lakh.



TRADE MARKS

 Trade mark is a mark represented graphically which is

capable of identifying and distinguishing the goods or

services of one person from those of others.

 It may be a word, name, symbol, label, design or device or

any combination of colours, shape of goods, used orany combination of colours, shape of goods, used or

intended to be used in commerce.

 A trade mark is a brand name which is used for products. On

the other hand, the trade name is the official name under

which a company does business.



TRADE MARK LAW IN INDIA:

In India, Trade Mark law was enacted as Trade and

Merchandize Marks Act, 1959 which has been replaced by

Trade Mark Act, 1999 and is governed by Trade Marks

Rule, 2002 amendment 2012.



REGISTERATION OF TRADE MARK:

The trade mark registration usually involves:

i. Any person who claims to be proprietor of a trade mark shall

apply to the Registrar within whose territorial limit, the

principal place of business falls in India.

ii. Full name, address and nationality of applicant.

iii. An appropriate application form and application fee.



iv. Graphic representation of trademark, for 3D mark, the 

reproduction of mark should consist of a two dimensional or 

photographic reproduction. Drawings of the trade mark 

should be submitted, if application is made for a word or 

words in special form or design. If script of word or words as 

a trade mark is other than Hindi or English, a transliteration  

and translation of each word in English or in Hindi should be 

given.



vi. a preliminary search of existing  trade mark.

vi. Examination of application by Trade Mark Office after which 

the application is either accepted or accepted subjects to 

amendments.

vii. Publication of application in the Trade Mark Journal. 

DURATION:DURATION:

• The duration of a registered Trademark in India is 10 years

from the date of making the application for registration.

• It can further be renewed for next ten years from the date of

expiration of the original registration by making an

application within a prescribed period with prescribed fee,



OPPOSITION TO REGISTRATION:

 Any person can give notice in writing for opposition to the

registration within three months from the date of

advertisement or re-advertisement of an application for

registration.

 Registrar will serve a copy of notice to the applicant. Registrar will serve a copy of notice to the applicant.

 Within two months from the notice of opposition, the

applicant will send a counter statement of the grounds,

otherwise the application would be deemed to be

abandoned.



 Registrar then calls both the parties with evidence. If the 

decision goes in favour of applicant then trade mark is 

registered. 

KINDS OF TRADE MARKS:

• Any name like Godrej, Tata.

• An invented word or any dictionary word e.g. Rin, Surf• An invented word or any dictionary word e.g. Rin, Surf

• Letters or numerals or any combination thereof e.g.
Amul, Bata.

• Devices including fancy device or symbols

• Monograms

• Combination of colours or even a single colour in
combination with a word or device e.g capsule colour



• Shape of goods or their packing

• Marks constituting a 3 –dimensional sign

• Sound marks. The first sound mark was obtained in

India in August, 2008 by Yahoo for its famous

“yodel”. (Non – conventional Trade Mark).

OTHER KINDS OF TRADE MARKS:

The following are other types of marks:

1. CERTIFICATION MARK:

 It is a mark capable of distinguishing the goods or services

in connection with which it is used in the course of trade.



 It is certified by the proprietor of the mark in resects of

origin, material, quality, performance of services etc.

 The agency certifying the goods does not carry the out the

trade in goods or service e.g. AGMARK, ISI, WOOLMARK

etc.

2. SERVICE MARK: 2. SERVICE MARK: 

 A service mark is any word, name, symbol, device or any

combination used or intended to be used in commerce.

 It is used to identify and distinguish the services of one

provider from services provided by others and to indicate

the source of the services.



 For example Life Insurance Corporation (LIC), State Bank 

of India (SBI) etc.

3. COLLECTIVE MARK:

 It is a trade mark or service mark used or intended to be used

in commerce by the members of a cooperative, an association

(not a partnership within the meaning of Indian Partnership(not a partnership within the meaning of Indian Partnership

Act, 1932) or other collective group or organization.

 Example: Delhi High Court Bar Association, Automobile

Association (AA) of India etc.



CLASSES OF TRADEMARKS:

 The India Trademark Act, 1999 follows an international

system of Nice Classification.

 The total number of goods and service classes are 45.

Out of which, there are 34 classes of goods and 11 classes

of services.of services.

INFRINGEMENT OF TRADEMARK AND PENALTIES:

Infringement of trademark takes place when the offences

are related to falsification of trademark or falsely apply the

trademark to goods or services.



 The punishment for the infringement of trademark shall be

not less than 6 months which may be extended to three

years and a fine which shall not be less than fifty thousand

but may be extended to rupees two lakh.

 For second and subsequent offence, there shall be an

imprisonment of not less than one year which may extendimprisonment of not less than one year which may extend

to three years and a fine of rupees one lakh which may

extend to rupees two lakh.

 However in both the cases, the court can propose lower

punishment than the minimum only after recording

adequate and special reasons for the same.



PASSING OFF:

 Passing off action arises when an unregistered trade mark is 

used by a person who is not the proprietor of the said trade 

mark in relation to goods or services.

 Passing off in India is actionable under the common law 

(Civil Procedure Code, 1908). (Civil Procedure Code, 1908). 

 Plaintiff (complainant) is required to establish the deceptive 

similarity of contesting marks and also to prove deception or 

confusion among public and likelihood of injury to plaintiff’s 

goodwill.  



 Passing off action can only be instituted at the level of

district court where defendant resides or carriers on the

business



INDUSTRIAL DESIGN:

A design refers to the features of shape, configuration,

pattern, ornamentation or composition of lines or colours

applied to any article whether in two or three dimensional

or both forms.

DESIGN LAW IN INDIA:

 The design Act, 2000 and the Design Rules, 2001 govern

the design law in India at present.

 The Act came into force on 25th May, 2000 while the Rules

came into effect on 11th May, 2001.



 In most countries; an industrial design is registered for

protection under industrial design law as a “registered

design”.

 However, there are some countries where industrial designs

are protected under copyright law.

REGISTERATION AND APPLICATION SUBMISSION

PROCEDURE:

 Any person or legal representative or assignee can apply

separately or jointly for the registration of design to the

Design Wing of Patent Office.



 The term person includes firm, partnership and a body

corporate.

 The Design Wing of the Patent Office may also be

approached for finding out whether a design has been

previously registered or not.

The following documents are required to be submitted:The following documents are required to be submitted:

1. Application dully filled in on the prescribed form along

with the prescribed fee, stating name in full, address,

nationality, name of the article, class number, address for

service and signed by the applicant or by his authorized

agent.



1. Representation of the article in quadruplicate of size 33 cm 

x 20.5 cm with a suitable margin. 

2. A statement of novelty and disclaimer (if any) in respect of

mechanical action, trademark, work, letter, numerals

should be endorsed on each representation sheet which

should be duly signed and dated.should be duly signed and dated.

3. If the representation suggests the need of a disclaimer, it

may be inserted as : No claim is made by virtue of this

registration in respect of any mechanical or other action of

the mechanism whatever or in respect of any mode or

principle of construction of the article.



4. If the representation contains words, letters, numerals etc., 

a disclaimer may be inserted as: No claim is made by virtue 

of this registration to any right to the exclusive use of the 

words, letters, flags, etc. appearing in the design.

5. Power of Attorney (if required)

6. Priority documents (if any) in case of convention application

claimed under Section 44 of the Design Act, 2000.

(Reciprocal arrangement with the United Kingdom and

other convention countries or group of countries of

intergovernmental Organization)



The registration of a design is recorded in the Register of

Designs maintained by the Patent Office Kolkata. It

contains the design number, date of filing, name and

address of the proprietor etc. The proprietor can license or

sell his design as legal property for a consideration or

royalty.

DURATION:

 The duration of industrial design is 10 years from the date

of registration (application filing date).

 In case where claim to priority has been allowed, the

duration is 10 years from the priority date.



 It is renewable for a further period of 5 years before the

expiry of said period.

 There is a provision for the restoration of a lapsed design if

the application for restoration is filed within 1 year from

the date of cessation.

CANCELLATION OF DESIGN:CANCELLATION OF DESIGN:

The registration of a design may be cancelled at any time

after the registration of design on a petition for

cancellation in Form 8 to the Controller of Designs on the

following grounds:



 That the design has been previously registered in India.

 That it has been published in India or elsewhere prior to

the date of registration

 The design is not original or new.

 Design is not registrable.

 It is not design under Clause (d) of Section 2.

PIRACY OF DESIGN AND PENALTY: 

If any one contravenes the copyright in a design:

 He/she is liable for every offence to pay a sum not

exceeding Rs. 25000/ to the registered proprietor.



 If offence is repeated, the maximum amount shall not exceed 

Rs. 50000/.  

 The suit for infringement, recovery of damage etc. should be 

filed in any court not below the court of District Judge.

JURISDICTION OF DESIGN:

 Industrial design rights are limited to the country where Industrial design rights are limited to the country where

protection is granted. At present no “world or “international”

industrial design right exists.



 However, there is the Hague agreement which was adopted

on Nov. 6, 1925 in connection with International Deposit of

Industrial Designs.

 It entered into force on June, 1928 and has been revised

several times.

 Two Acts of Hague Agreement i.e. the 1999 Act open to Two Acts of Hague Agreement i.e. the 1999 Act open to

any WIPO Member State and the 1960 Act open to States

Party to the Paris Convention for the Protection of

Industrial Property (1883).

 The Hague agreement is meant for international registration



and offers the possibility of obtaining protection for

industrial designs in a number of States. India is yet not a

member of the Hague Agreement.

CLASSIFICATION OF GOODS:

The classification of goods is based on Locarno

Agreement October, 8, 1968 (effective from April, 27,Agreement October, 8, 1968 (effective from April, 27,

1971). These goods have been classified into 31 classes

and another 99 as miscellaneous which include all the

products not included in 31 classes.



GEORAPHICAL INDICATIONS

• A specific link between the goods and place of production

evolved which gradually resulted in the growth of

geographical indications.

• A geographical indication (GI) is a sign used on products that

have a specific geographical origin and possess qualities or ahave a specific geographical origin and possess qualities or a

reputation that are due to that origin.

• Typically such a name conveys an assurance of quality and

distinctiveness e.g. Darjeeling tea, Bikaneri bhujia, Mango

malihabadi , Dusseheri, Mysore silk etc.



• Legal protection for use of such terms is a comparatively

recent phenomenon, although France Parliament passed

Law for the Protection of the Place of Origin on 6th May,

1919.

LAW RELATING TO GEOGRAPHICAL INDICATION OF GOODS IN INDIA:

• The Geographical Indication of Goods (Registration and• The Geographical Indication of Goods (Registration and

Protection) Act, 1999 and the Geographical Indication of

Goods (Registration and Protection) Rules, 2003 were

brought to force on Sept. 15, 2003.

• India follows a sui generis system to protect its GI



• The Controller General of Patents, Design and Trade Marks is

the Registrar of Geographical Indications.

• The Geographical Indication Registry is located at Chennai.

• “Geographical Indication’ means an indication that the

goods have originating or manufactured in the territory or

region of country.region of country.

• In case of manufacturing goods, either the production or of

processing/ or preparation of the concerned goods takes

place in such region or territory.

• Indication includes any name, geographical or figurative



representation or any combination of them conveying or

suggesting the geographical origin.

• According to the Act, GI is a public property belonging to

the producers or manufacturers of the concerned goods.

Thus, there is no provision of any assignment, licensing, pledge,

and mortgage.

• However, after the death of authorized user, his successor

in title can be brought on record.

• There are 31 classes of goods. Agricultural, horticultural and

forestry goods comes under class31.



REGISTRAT ION OF GEOGRAPHICAL INDICATION:

• The registration of geographical indication is not

compulsory, however, it offers better legal protection to

facilitate an action for the infringement.

• Under the GI Act, any association of persons, producers,

organization or authority established by or under the laworganization or authority established by or under the law

can be registered as proprietor.

Every application for registration must contain the following:

1. A statement as to how the GI serves to designate the goods

as originating or manufactured from the concerned



territory, the geographical environment or region or

locality of the country in respect of specific quality.

2. Every application should state the principal place of

business in India. A body corporate should state full name,

nature of registration and nationality of Board of Directors.

Foreign applicants and persons having principal place of

business, in their home country should also furnish an

address for service in India.

3. Three certified copies of class of goods to which the GI

shall apply.



4. The geographical map of the country, region or locality in the

country in which the goods originate or are being

manufactured. The applicant should also attach documents

such as history and reputation of the product.

5. The particulars regarding the appearance of the GI as to

whether it is comprised of the words or figurative elementswhether it is comprised of the words or figurative elements

or both.

6. The particulars of special human skills involved or the

uniqueness of the geographical environment associated with

the geographical indication.



7. An application to register a geographical location shall

contain a statement of user along with an affidavit.

8. Every application for registration on receipt is

acknowledged by the Registrar with the official number of

the application duly entered thereon.

Signatures are accompanied by the name of the signatorySignatures are accompanied by the name of the signatory

in English or in Hindi and in capital letters.

CONVENTION APPLICATION:

The convention application should contain the following 

to get the priority date of application:



a) A certificate by the Registry or competent authority of the

Geographical Indications Office of the convention country.

b) The particulars of the Geographical Indication, the

country and the date of filing the first application.

c) The application must be the applicant’s first application in

a convention country for the same geographicala convention country for the same geographical

indications and for all or some of the goods.

d) The application must include a statement indicating a

filing date of the foreign application, where it was filed

(convention country) and the serial number, if available.



GI REGISTER:

• The register of Geographical Indication is maintained at the

Head Office and all the branch offices of the Registry and it

is kept under the control and management of the Registrar

subject to the directions of Central Government.

• The register of GI is divided into two parts. Part A consists of

particulars related to particulars of GIs and Part B consists ofparticulars related to particulars of GIs and Part B consists of

particulars of registered authorized users.

OPPOSITION:

• Any person may file a notice of opposition in writing to the

Registrar within three months from the date of

advertisement or re-advertisement or within one month



period of extension.

• The registrar shall serve a notice on the applicant.

• If the applicant does not file a counter statement in

support of the application within two months from the

receipt of notice, the application shall be deemed to have

been abandoned.been abandoned.

• If the applicant sends a counter statement, the Registrar

shall serve a copy to the person giving notice of

opposition.



• After that the Registrar shall dispose off the matter

providing opportunity of hearing to the parties and

considering the material on record and the evidences.

TERM OF DURATION:

The registration of a geographical indication is valid for a 

period of 10 years. It can be renewed from time to time for period of 10 years. It can be renewed from time to time for 

a further period of 10 years each. If a registered GI is not 

renewed, it is liable to be removed from the register.

PROHIBITION FOR REGISTRATION OF GI:

GIs for the following are prohibited;



1. If the GI is used to deceive or cause confusion or contrary to

any law.

2. If it comprises or contains scandalous or obscene matter or

hurts religious sentiments of any class or section of citizens

of India.

3. If it is disentitled to protection in a court.

4. If they are determined to be generic names or indications of

goods.

5. If it is, although, literally true as to the territory or locality in

which the goods originate but falsely represent that the



goods originate in another territory or locality.

BENEFITS OF REGISTRATION:

A registered GI can provide the following benefits:

1. It confers legal protection to facilitate an action for
infringement in India.

2. It prevents unauthorized use of a registered GI by others.

3. It boosts export of Indian GIs by providing legal protection.3. It boosts export of Indian GIs by providing legal protection.

4. It promotes economic prosperity of producers.

5. It enables seeking legal protection in other WTO member
countries.

6. Since GIs are collectively owned, they act as an excellent
tool for regional or community based economic
development.



INFRINGEMENT OF GEOGRAPHICAL INDICATION: 

A GI is said to be infringed when:

1. Unauthorized use indicates that such goods originate in

geographical area other than the true place of origin of such

goods in a manner, which misleads the public as to their

geographic origin.geographic origin.

2. Use of GI results in unfair competition including passing off

in respect of registered GI.

3. The use of GI which results in a false representation to the

public that goods originate in a territory in respect of which

a GI relates.



PENALTY:

 Falsifying or falsely applying a GI is an offence. The penalty 

for the offence is imprisonment for a term from six months 

to three years and a fine of rupees 50,000 to 2 lakh. The 

infringing goods can also be forfeited. The court may reduce 

the punishment under special circumstances.the punishment under special circumstances.

 In case of infringement of unregistered GI, a suitable 

infringement is to be instituted in the District or higher court 

having jurisdiction to try the suit. The relief can be claimed 

through injunction, account of profits etc.  



TRADE SECRET

Trade Secret is defined as any sort of information,

formula, pattern, device or compilation of information

which is used in one’s business and which gives

opportunity to obtain advantage over competitors who do

not use it.

A trade secret must follow the three basic criteria:

1. The information must not be generally known to the

public or readily ascertainable through proper means.

2. The information must have “independent economic value



due to its secrecy”.

3. The trade secret holder must use “reasonable measures to

protect” the secrecy of the information.

Trade secret remains confidential for indefinite period of

time as per the will of proprietor provided the security and

its confidentiality are not breached. If any improperits confidentiality are not breached. If any improper

method is used to obtain competitor’s trade secret, it is an

infringement. However, if a trade secret becomes public

knowledge by independent discovery or other means, then it is

not punishable by court.



INDIAN LEGAL FRAMEWORK:

 In India, there is no specific legislation regulating the

protection of trade secrets.

 India follows common law approach and all matters

relating to it are generally covered under the Indian

Contract Act, 1872.

 If the information constituting the trade secret is leaked,

legal action can be initiated against the parties under the

Law of Contract.

 However in such a case, the protection of trade secret will

be lost as it becomes available in public domain.



 There is no concept of registration of trade secret but 

protection is obtained through legal agreement between 

the owner of the secret and those who have been given 

access to it.

PROTECTION OF TRADE SECRETS:

Trade secret is not disclosed to the public at large. TheTrade secret is not disclosed to the public at large. The

owners of Trade Secrets (TS) keep their special knowledge

out of the hand of competitors through a variety of civil

and commercial means such as Non - Disclosure

Agreements (NDAs) and Non Competitive Clauses (NCCs).



TS need not to be novel but it must be a secret and it is to be

protected against misappropriation, sabotage and piracy. TS

is not most often addressed until an employee or competitor

obtains and uses against valuable secret information. The

holder of trade secret should take proper measures to

preserve its confidential nature like:preserve its confidential nature like:

1. The employees are bound to maintain confidentiality

through some kind of agreement.

2. In case of technology transfer, the licensee and the licensor

may be bound by agreement for not disclosing the business



details to their competitors.

3. In joint research programmes, agreements may ensure that 

the results of  research are not made known to any outsider 

and there is a need to do so, it will be with mutual consent of 

the collaborating partners.

EMPLOYMENT AGREEMENT:EMPLOYMENT AGREEMENT:

The holder of trade secret should include suitable

confidentiality like Non Disclosure Agreements (NDAs) and

Non Compete Clauses (NCCs) agreement with employees.

These may include the manner in which it should be used

and restrictions on disclosure post termination.



NON DISCLOSURE AGREEMENT (NDA):

 Trade secret rights are kept and enforced through

agreements between employers and employees.

 These are non- patented.

 Non- Disclosure Agreements should be signed before a

person see, hear or otherwise learns confidentialperson see, hear or otherwise learns confidential

information of the company.

 In case of a new employee, the agreement should be signed

before the first day of work.

 If they sign after they start working or otherwise obtain

access to the information, they should be given something



of the value in exchange of their signature.

 Non-Disclosure Agreements are not only used with

employees but with anyone who has access to the

confidential information.

 A distinction has to be made between agreements, which

have been read and which have not.

 Signed contracts are perhaps the most powerful tools in a

trade secret law.



A NON-COMPETE CLAUSE (NCC) OR NON-COMPETE AGREEMENT (NCA):

 A Non-Compete Clause or Non-Compete Agreement is a

legally binding contract whereby the employee

agrees not to work with a rival company or start a similar

trade or profession for a specified period of time aftertrade or profession for a specified period of time after

leaving his current employer.

 Non-compete provisions are against the Indian Contract Act,

and, therefore, not enforceable in India.



SEMICONDUCTOR INTERGRATED CIRCUITS LAYOUT DESIGN

• Semiconductor Integrated circuit means a product having

transistors and other circuitry elements, inseparably formed

on a semiconductor material or inside the semiconductor

material to perform an electronic circuitry function.

• ICs can be copied and thus, it is necessary to protect the• ICs can be copied and thus, it is necessary to protect the

topography or lay out design of ICs.

• Lay out design is a three dimensional representation of the

layers of the Integrated Circuit showing interconnections of

both the active and passive elements embedded within

the IC.



HISTORY:

• The history of integrated circuits dates back to 1952 when

Geoffrey William Arnold Dummer, British Radar Engineer

became the first person to conceptualize the idea of

integrated circuit but he never succeeded to assemble an

IC.

• Jack Kilby (1958) working with U.S. Army demonstrated the

first working IC fashioned from the Germanium and won

noble prize in 2000.



• About six months after Kilby's IC patented in 1959, Robert

Noyce recognized the limitations of Germanium and

created his own chip fashioned from silicon.

SEMICONDUCTOR INTEGRATED CIRCUIT LAYOUT-DESIGHN LAW IN

INDIA:

• The Semiconductor Integrated Circuit Layout - Design

(SICLD) Act, 2000 and the Semiconductor Integrated Circuit(SICLD) Act, 2000 and the Semiconductor Integrated Circuit

Layout Design Rules, 2001 was passed to fulfil India’s

obligation as a TRIPs signatory. It provides protection for

semiconductor integrated circuit layout design.



• The Act is implemented by the Department of Information

Technology, Ministry of Information Technology, New Delhi.

• The Semiconductor Integrated Circuit Layout Design

Registry (SICLDR) is the office where the applications on

Layout- Designs of integrated circuits are filed for

registration of created IPR.

• The Registry has jurisdiction all over India.

CRITERIA FOR REGISTRATION OF CHIP LAYOUT DESIGN:

An IC layout design can be registered if it is:

(a) original



(b) Not commercially exploited anywhere in India or in a

convention country. Provided that a layout-design which

has been commercially exploited for not more than two

years from the date on which an application for its

registration has been filed either in India or in a convention

country shall be treated as not having been commerciallycountry shall be treated as not having been commercially

exploited.

(c) Inherently distinctive

(d) Inherently capable of being distinguishable from any other

registered design.



PROHIBITION FROM REGISTRATION:

An IC layout design is prohibited from registration if:

(a) It is not original

(b) It has been commercially exploited anywhere in India or in

a convention country.

(c) It is not inherently distinctive.

(d) It is not inherently capable of being distinguishable from

any other registered design.



STEPS FOR REGISTRATION OF A LAYOUT DESIGN:

1. Filing of application by the creator of the layout design is

done at the SICLD Registry.

2. The Registrar may accept, refuse the application or accept

with some modifications,

3. The accepted application shall be advertised within 14 days3. The accepted application shall be advertised within 14 days

of acceptance.

4. Any opposition to the advertisement can be filed within

three months from the date of advertisement,

5. The counter statement to the notice of opposition, if any,

to be filed within two months from the date of receipt of



copy of notice of opposition from the Registrar.

6. A copy of the counter statement is provided to the opposing 

party.

7. The Registrar may take the hearing of the parties.

8. The Registrar will decide on the originality of the layout-

design and grant or reject the application for registration design and grant or reject the application for registration 

based on the conclusions reached by him.

9. Aggrieved party can appeal to Appellate Board or in its 

absence Civil Court for relief on any ruling of the Registrar.



DOCUMENTS TO BE SUBMITTED ALONG WITH APPLICATION:

1. 2 sets of 2D/3D drawings which describe the layout design

applied for registration and or 3 set of photographs of

masks used for the fabrication of the semiconductor

integrated circuit by using of the layout design applied

for registration.for registration.

2. Semiconductor integrated circuit

3. Any related information sought by the Registry/Registrar

In case the applicant makes a request in writing for

maintaining secrecy of the layout design, he may attach



three sets of partially blocked drawings or photographs in

place of the drawings or photographs subject to the

satisfaction of the Registrar.

DURATION:

The registration shall be for a period of ten years only. A

period of 10 years is counted from the date of filing anperiod of 10 years is counted from the date of filing an

application for registration or from the date of the first

commercial exploitation anywhere in India or in any

convention country whichever is earlier.



INFRINGEMENT OF LAYOUT-DESIGN:

Under Sec. 18, a layout-design is infringed by a person who,

not being the registered proprietor or a registered user of

the layout-design:

a) does any act of reproducing, whether by incorporating in a

semiconductor integrated circuit or otherwise in itssemiconductor integrated circuit or otherwise in its

entirety or any part thereof, except such act of reproducing

any part thereof which is not original.

b) does any act of importing or selling or otherwise

distributing for commercial purposes a registered layout-

design or a semiconductor integrated circuit.



However, if such act is performed for the limited purposes of 

scientific evaluation, analysis, research or teaching shall not 

constitute act of infringement.

PENALTIES FOR INFRINGEMNT:

1. Any person who contravenes knowingly and wilfully any of

the provisions of Sec. 18, shall be punishable withthe provisions of Sec. 18, shall be punishable with

imprisonment for a term which may extend to three years or

with fine which shall not be less than fifty thousand rupees

and may extend to ten lakh rupees or with both.



2. Any person who falsely represents a layout - design as

registered layout- design shall be punishable with

imprisonment up to six months or with fine up to fifty

thousand rupees or both.

3. Any person who describes improperly a place of business as

connected with the Semiconductor Integrated Circuitsconnected with the Semiconductor Integrated Circuits

Layout-Design Registry, shall be punishable with

imprisonment for a term which may extend to six months,

or with fine, or with both.



4. If any person makes, or causes to be made, a false entry in

the register, shall be punishable with imprisonment for a

term which may extend to two years, or with fine, or with

both.
ASSIGNMENT AND TRANSMISSION:

• The person registered as proprietor of a layout-design has• The person registered as proprietor of a layout-design has

power to assign the layout-design and to give receipts for

any consideration for such assignment (Sec.20).

• A registered layout-design shall be assignable and

transmissible with or without the goodwill of the business

concerned.



• Where a person becomes entitled by assignment or

transmission to a registered layout-design, he shall apply to

the Registrar to register his title as a registered user.

• Where an assignment of a registered layout-design is made,

the assignment shall not take effect unless the assignee, not

later than the expiration of six months from the date onlater than the expiration of six months from the date on

which the assignment is made or within such extended

period, if any, not exceeding three months in the aggregate,

as the Registrar may allow with certain conditions.



• Where the validity of an assignment or transmission is in

dispute between the parties, the Registrar may refuse to

register the assignment or transmission until the rights of

the party have been determined by a competent court.

RECTIFICATION AND CORRECTON:

• Any person aggrieved by the absence or omission from the • Any person aggrieved by the absence or omission from the 

register of any entry or by any entry made in the register 

without sufficient cause or remaining wrongly on the 

register, may apply to the Appellate Board or the Registrar.



• The Appellate Board or the Registrar, as the case may be,

may make such order for making, expunging or varying the

entry as it may think fit. This shall be done after giving notice

to the concerned parties.

• The Registrar may correct any error in the name, address or

description of the registered proprietor of layout-design ordescription of the registered proprietor of layout-design or

the registered user.



UPOV AND PROTECTION OF PLANT VARIETIES

 Five European countries namely, Belgium, France, the

Federal Republic of Germany (FRG), Italy and Netherland

agreed in a Diplomatic Conference on Dec, 2, 1961 to provide

sui-generis IPR protection to plant varieties and formed the

International Union for the Protection of New Varieties in

Plants, original in French “Union Internationale Pour la

Protection des Obtentions Vegetales.” UPOV came into force

only in August 1968 after the U.K. , the FRG and the

Netherlands had ratified it. The conference was held in Paris.



 France ratified it and joined the Union in 1971, Belgium in

1976 and Italy in 1977. The countries are not obliged to join

UPOV and membership is purely voluntary. UPOV provided

for the rights of plant breeders and prohibited from

extending two or more types of protection to a particular

plant species.

 ASSINSEL (International Association of Plant Breeders for

the Protection of Plant Varieties) led the non-patent type

IPR on new plant varieties, U.S.A. took to the patent route

and the Europe evolved the sui- generis system to grant IPR

on new plant varieties. The patent system was not found

suitable for the protection of plant varieties because:



i. Plant material was not regarded as capable of meeting the

requirements of novelty, inventive step and disclosure in patent

specifications.

ii. Permission of extensive monopoly possible under patent over

plant varieties is undesirable in public interest, the important

reason being the free exchange of new plant material amongreason being the free exchange of new plant material among

plant breeders and their institutes for wide dissemination and

use of new combination of genetic information.

 The UPOV had underwent three amendments in 1972, 1978 and

in 1991. The 1978 Act entered into force on Nov. 08, 1981 and

1991 Act came into force on April, 24, 1998. Some countries

have ratified the 1991 Act whereas others the 1978 Act.



 The convention has 70 countries. As the Act, 1991 entered

into force, the Act, 1978 was closed to future accessions

except a few states that were already in the process of

adhering to it. At present, UPOV Act, 1978 and Act, 1991 are

into force. Plant Breeders Right (PBR) registration systems are

broadly the same in each of the UPOV countries. India is notbroadly the same in each of the UPOV countries. India is not

a member of UPOV.

 There are four eligibility requirements for a specific variety in

both the 1978 and 1981 Acts. Under the UOPV, a plant

variety qualifies for protection (Breeders’ right) when it

meets:



a) New or Novelty (N)

b) Distinctness (D)

c) Uniformity (U)

d) Stability (S)

FUNCTIONS OF UPOV:

The convention has two main functions:

i. It prescribes the minimum rights that must be granted toi. It prescribes the minimum rights that must be granted to

plant breeders by the member countries or it specifies the

minimum scope of protection

ii. It establishes standard criteria for grant of protection.



THE UPOV 1978 AND 1991 ACT:

 UPOV provides the standard principles/conditions for the

grant of protection and excludes the imposition of any

other additional conditions. UPOV Act (1978 ) adopts most of

the international IPR obligations including a definition of

the applicable subject matter and protected material,

eligibility requirements, national treatment, reciprocity,eligibility requirements, national treatment, reciprocity,

exclusive rights etc. The UPOV convention also establishes a

multilateral system of national treatment under which

citizens of any member state are treated as citizens of all

member states for the purpose of obtaining plant  breeders

rights.



There are key differences in UPOV 1991 Act from UPOV 

1978 in three areas:

i. The coverage of varieties qualifying for protection

ii. The nature of rights enjoyed by the breeders

iii. The rights over “essentially derived varieties 

UPOV 1978 permits its members to protect varieties eitherUPOV 1978 permits its members to protect varieties either

with a distinct breeders’ right or with a patent. However this

condition does not exist in 1991 Act. Each member state

must adopt legislation consistent with the requirements of

the convention and submit that legislation to the UPOV

secretariat for review and approval by the UOPV Council.



A comparison between the two UPOV Acts on plant variety protection

Sl

.No.

Issue 1978 Act 1991 Act

1 Membership Only a state can be a party Intergovernmental organization competent

for enacting and implementing legislation

with binding upon on all its member states

can also apply

2 Discovery Breeder is entitled to

protection as discovery

irrespective of origin, artificial

A mere discovery is not sufficient. The

breeder must also have developed the

varietyirrespective of origin, artificial

or natural of the variation

variety

3 National

treatment

Member state may limit the

right on a new variety to

national of states which also

apply that Act. A similar

reciprocity rule may also be

applied by a member state

granting more extensive rights

Reciprocity rule does not apply. Operation

of the principle of national treatment to

one and all



4 Scope Authorization of breeder is required

for

i.   the production for purposes of   

commercial marketing of the 

propagating material

ii. offering for sale of the 

propagating material

iii.  the marketing of such material

iv. the repeated use of the new 

plant variety for the commercial

Authorization of breeder is essential

for

i. production or reproduction

ii. conditions for the purpose of 

reproduction

iii. offering for sale

iv. selling or other marketing

v. exporting

vi. importing

vii. stocking

Furthermore, the 1991 Act specifiesplant variety for the commercial

production of another variety 

(e.g. hybrids)

v.  the commercial use of the 

ornamental plants or parts as 

propagating material in the 

production of ornamental plants 

or cut flowers

vi.  does not require authorization 

for use of the material for  

further research

vii. farmer can use/reuse his 

Furthermore, the 1991 Act specifies

four subject maters to which the

breeders’ right extends

i. the protected variety itself

ii.  varieties which are not clearly 

distinguishable from the protected 

variety

iii.  varieties which are essentially 

derived from the protected variety

iv. varieties whose production requires 

repeated use of protected variety



5 Minimum number 

of species to be 

covered

At least 5 to start with

At least 10 within 3

years

At least 18 within 6

years

At least 24 within 8

years

UPOV 1978 member states, all

after 5 years transitional

period

If only bound by1991 Act to

start with 15 plant

genera/species. All

genera/species after 10 years



6 Period of 

protection

18 years for grapevine and trees

including rootstocks

15 years for all others

25 years for grapevine and trees

including rootstocks

20 years for all others

7 Prohibition 

on dual 

protection 

with patent

Yes for same botanical genus or

species

No

8 Breeders’

exemption

Mandatory. Breeders’ free to use 

protected variety to develop a new 

variety

Permissive. Breeding and 

exploitation of new variety 

“essentially derived” from earlier 

variety requires right holders’ 

authorization 

9 Farmers’

privilege

Allowed under the definition of

minimum exclusive rights

Allowed at the option of member

state within reasonable limits and

subject to safeguarding the

legitimate interests of the right

holder



PLANT BREEDERS RIGHT:

 Plant Breeders’ right (PBR) also known as Plant Variety Right

(PVR) are rights granted to the breeder of a new plant

variety that give the breeder exclusive control over the

propagating material (seed, cuttings, tissue culture) and

harvested material (cut flowers, fruit, foliage) of a new

variety for a number of years.variety for a number of years.

 UPOV act 1978 requires its signatories to protect variety’s

reproductive or vegetative propagating material but does

not require protection of harvested material or other

marketed products with exception of ornamental plants

that are used for the purpose of commercial propagation.



 The 1991 Act also recognizes the right of breeders to use

protected varieties to create new varieties. The breeders

prior authorization of the variety must be obtained for (i)

production or reproduction ( i) conditioning for the purpose

of propagation (iii) offering for sale (iv) selling or marketing

(v) exporting (vi) importing (vii) stocking for any of these(v) exporting (vi) importing (vii) stocking for any of these

purposes.

EXCEPTIONS AND LIMITATIONS TO BREEDERS’ RIGHT:

The major exceptions and limitations to the exclusive rights 

exist under the UPOV, 1978 Act:



1. BREEDERS’ EXEMPTION:

 Under PBR regime, the use of material of protected variety

(initial variety) for the development of new varieties is

exempted from protection. The PBR for these new varieties

will be of the breeder who developed them and holder of

PBR title of the initial variety will have no claim to it.PBR title of the initial variety will have no claim to it.

 UPOV 1991 Act has limited the scope of breeders’

exemption by bringing “essentially derived varieties” under

the cover of PBR protection granted to the initial variety.



An essential derived variety is a variety predominantly derived 

from initial variety which retains the expression of essential 

characteristics from the genotype or  combinations of 

genotypes of the initial variety except for one or few 

distinguishable characteristics. If a breeder inserts a disease 

resistant single gene into a protected variety, he has to obtain resistant single gene into a protected variety, he has to obtain 

permission of the right holder before marketing the new 

variety. However, the breeder’s right shall not extend to:

i. acts done privately and for non - commercial purpose

ii. acts done for experimental purposes 



• FARMERS PRIVILEGE:

 Under the UPOV Act, 1978, PBR system generally allows the

farmers to use the material of a protected variety

harvested on their farms for planting of their new crop

without any obligation to the PBR title holder. Thiswithout any obligation to the PBR title holder. This

exemption is referred to as “farmers’ privilege.” However,

the so called farmers’ privilege varies widely.



 Some nations only permits farmers to plant seeds saved

from prior purchases to be used on their own land holdings

while others allow them not only to replant but also to sell

limited quantities of seeds for reproductive purposes, a

practice referred to as “brown begging.”

 This farmers’ privilege has been limited by UPOV, 1991 Act

and it has been made optional. Each member state can

either allow or disallow this privilege and thus, UPOV, 1991

Act deprives the farmers’ of its rights to use, reuse their

produce as a seed.



 Although farmers are broadly exempted from the

breeders monopoly for non - commercial use of their

produce from a protected variety including propagating

another crop from harvested material on their own Like

that of 1978Act, Farmers’ privilege under 1991 Act doesthat of 1978Act, Farmers’ privilege under 1991 Act does

not authorize farmers to sell or exchange seeds with other

farmers of protected varieties produced on their farms for

propagating purposes.



 This limitation has been criticized in many developing

countries where seeds are exchanged for the purpose of

crop rotation.



TRADE MARKS

 Trade mark is a mark represented graphically which is

capable of identifying and distinguishing the goods or

services of one person from those of others.

 It may be a word, name, symbol, label, design or device or

any combination of colours, shape of goods, used orany combination of colours, shape of goods, used or

intended to be used in commerce.

 A trade mark is a brand name which is used for products. On

the other hand, the trade name is the official name under

which a company does business.



TRADE MARK LAW IN INDIA:

In India, Trade Mark law was enacted as Trade and

Merchandize Marks Act, 1959 which has been replaced by

Trade Mark Act, 1999 and is governed by Trade Marks

Rule, 2002 amendment 2012.



REGISTERATION OF TRADE MARK:

The trade mark registration usually involves:

i. Any person who claims to be proprietor of a trade mark shall

apply to the Registrar within whose territorial limit, the

principal place of business falls in India.

ii. Full name, address and nationality of applicant.

iii. An appropriate application form and application fee.



iv. Graphic representation of trademark, for 3D mark, the 

reproduction of mark should consist of a two dimensional or 

photographic reproduction. Drawings of the trade mark 

should be submitted, if application is made for a word or 

words in special form or design. If script of word or words as 

a trade mark is other than Hindi or English, a transliteration  

and translation of each word in English or in Hindi should be 

given.



vi. a preliminary search of existing  trade mark.

vi. Examination of application by Trade Mark Office after which 

the application is either accepted or accepted subjects to 

amendments.

vii. Publication of application in the Trade Mark Journal. 

DURATION:DURATION:

• The duration of a registered Trademark in India is 10 years

from the date of making the application for registration.

• It can further be renewed for next ten years from the date of

expiration of the original registration by making an

application within a prescribed period with prescribed fee,



OPPOSITION TO REGISTRATION:

 Any person can give notice in writing for opposition to the

registration within three months from the date of

advertisement or re-advertisement of an application for

registration.

 Registrar will serve a copy of notice to the applicant. Registrar will serve a copy of notice to the applicant.

 Within two months from the notice of opposition, the

applicant will send a counter statement of the grounds,

otherwise the application would be deemed to be

abandoned.



 Registrar then calls both the parties with evidence. If the 

decision goes in favour of applicant then trade mark is 

registered. 

KINDS OF TRADE MARKS:

• Any name like Godrej, Tata.

• An invented word or any dictionary word e.g. Rin, Surf• An invented word or any dictionary word e.g. Rin, Surf

• Letters or numerals or any combination thereof e.g.
Amul, Bata.

• Devices including fancy device or symbols

• Monograms

• Combination of colours or even a single colour in
combination with a word or device e.g capsule colour



• Shape of goods or their packing

• Marks constituting a 3 –dimensional sign

• Sound marks. The first sound mark was obtained in

India in August, 2008 by Yahoo for its famous

“yodel”. (Non – conventional Trade Mark).

OTHER KINDS OF TRADE MARKS:

The following are other types of marks:

1. CERTIFICATION MARK:

 It is a mark capable of distinguishing the goods or services

in connection with which it is used in the course of trade.



 It is certified by the proprietor of the mark in resects of

origin, material, quality, performance of services etc.

 The agency certifying the goods does not carry the out the

trade in goods or service e.g. AGMARK, ISI, WOOLMARK

etc.

2. SERVICE MARK: 2. SERVICE MARK: 

 A service mark is any word, name, symbol, device or any

combination used or intended to be used in commerce.

 It is used to identify and distinguish the services of one

provider from services provided by others and to indicate

the source of the services.



 For example Life Insurance Corporation (LIC), State Bank 

of India (SBI) etc.

3. COLLECTIVE MARK:

 It is a trade mark or service mark used or intended to be used

in commerce by the members of a cooperative, an association

(not a partnership within the meaning of Indian Partnership(not a partnership within the meaning of Indian Partnership

Act, 1932) or other collective group or organization.

 Example: Delhi High Court Bar Association, Automobile

Association (AA) of India etc.



CLASSES OF TRADEMARKS:

 The India Trademark Act, 1999 follows an international

system of Nice Classification.

 The total number of goods and service classes are 45.

Out of which, there are 34 classes of goods and 11 classes

of services.of services.

INFRINGEMENT OF TRADEMARK AND PENALTIES:

Infringement of trademark takes place when the offences

are related to falsification of trademark or falsely apply the

trademark to goods or services.



 The punishment for the infringement of trademark shall be

not less than 6 months which may be extended to three

years and a fine which shall not be less than fifty thousand

but may be extended to rupees two lakh.

 For second and subsequent offence, there shall be an

imprisonment of not less than one year which may extendimprisonment of not less than one year which may extend

to three years and a fine of rupees one lakh which may

extend to rupees two lakh.

 However in both the cases, the court can propose lower

punishment than the minimum only after recording

adequate and special reasons for the same.



PASSING OFF:

 Passing off action arises when an unregistered trade mark is 

used by a person who is not the proprietor of the said trade 

mark in relation to goods or services.

 Passing off in India is actionable under the common law 

(Civil Procedure Code, 1908). (Civil Procedure Code, 1908). 

 Plaintiff (complainant) is required to establish the deceptive 

similarity of contesting marks and also to prove deception or 

confusion among public and likelihood of injury to plaintiff’s 

goodwill.  



 Passing off action can only be instituted at the level of

district court where defendant resides or carriers on the

business



INDUSTRIAL DESIGN:

A design refers to the features of shape, configuration,

pattern, ornamentation or composition of lines or colours

applied to any article whether in two or three dimensional

or both forms.

DESIGN LAW IN INDIA:

 The design Act, 2000 and the Design Rules, 2001 govern

the design law in India at present.

 The Act came into force on 25th May, 2000 while the Rules

came into effect on 11th May, 2001.



 In most countries; an industrial design is registered for

protection under industrial design law as a “registered

design”.

 However, there are some countries where industrial designs

are protected under copyright law.

REGISTERATION AND APPLICATION SUBMISSION

PROCEDURE:

 Any person or legal representative or assignee can apply

separately or jointly for the registration of design to the

Design Wing of Patent Office.



 The term person includes firm, partnership and a body

corporate.

 The Design Wing of the Patent Office may also be

approached for finding out whether a design has been

previously registered or not.

The following documents are required to be submitted:The following documents are required to be submitted:

1. Application dully filled in on the prescribed form along

with the prescribed fee, stating name in full, address,

nationality, name of the article, class number, address for

service and signed by the applicant or by his authorized

agent.



1. Representation of the article in quadruplicate of size 33 cm 

x 20.5 cm with a suitable margin. 

2. A statement of novelty and disclaimer (if any) in respect of

mechanical action, trademark, work, letter, numerals

should be endorsed on each representation sheet which

should be duly signed and dated.should be duly signed and dated.

3. If the representation suggests the need of a disclaimer, it

may be inserted as : No claim is made by virtue of this

registration in respect of any mechanical or other action of

the mechanism whatever or in respect of any mode or

principle of construction of the article.



4. If the representation contains words, letters, numerals etc., 

a disclaimer may be inserted as: No claim is made by virtue 

of this registration to any right to the exclusive use of the 

words, letters, flags, etc. appearing in the design.

5. Power of Attorney (if required)

6. Priority documents (if any) in case of convention application

claimed under Section 44 of the Design Act, 2000.

(Reciprocal arrangement with the United Kingdom and

other convention countries or group of countries of

intergovernmental Organization)



The registration of a design is recorded in the Register of

Designs maintained by the Patent Office Kolkata. It

contains the design number, date of filing, name and

address of the proprietor etc. The proprietor can license or

sell his design as legal property for a consideration or

royalty.

DURATION:

 The duration of industrial design is 10 years from the date

of registration (application filing date).

 In case where claim to priority has been allowed, the

duration is 10 years from the priority date.



 It is renewable for a further period of 5 years before the

expiry of said period.

 There is a provision for the restoration of a lapsed design if

the application for restoration is filed within 1 year from

the date of cessation.

CANCELLATION OF DESIGN:CANCELLATION OF DESIGN:

The registration of a design may be cancelled at any time

after the registration of design on a petition for

cancellation in Form 8 to the Controller of Designs on the

following grounds:



 That the design has been previously registered in India.

 That it has been published in India or elsewhere prior to

the date of registration

 The design is not original or new.

 Design is not registrable.

 It is not design under Clause (d) of Section 2.

PIRACY OF DESIGN AND PENALTY: 

If any one contravenes the copyright in a design:

 He/she is liable for every offence to pay a sum not

exceeding Rs. 25000/ to the registered proprietor.



 If offence is repeated, the maximum amount shall not exceed 

Rs. 50000/.  

 The suit for infringement, recovery of damage etc. should be 

filed in any court not below the court of District Judge.

JURISDICTION OF DESIGN:

 Industrial design rights are limited to the country where Industrial design rights are limited to the country where

protection is granted. At present no “world or “international”

industrial design right exists.



 However, there is the Hague agreement which was adopted

on Nov. 6, 1925 in connection with International Deposit of

Industrial Designs.

 It entered into force on June, 1928 and has been revised

several times.

 Two Acts of Hague Agreement i.e. the 1999 Act open to Two Acts of Hague Agreement i.e. the 1999 Act open to

any WIPO Member State and the 1960 Act open to States

Party to the Paris Convention for the Protection of

Industrial Property (1883).

 The Hague agreement is meant for international registration



and offers the possibility of obtaining protection for

industrial designs in a number of States. India is yet not a

member of the Hague Agreement.

CLASSIFICATION OF GOODS:

The classification of goods is based on Locarno

Agreement October, 8, 1968 (effective from April, 27,Agreement October, 8, 1968 (effective from April, 27,

1971). These goods have been classified into 31 classes

and another 99 as miscellaneous which include all the

products not included in 31 classes.



GEORAPHICAL INDICATIONS

• A specific link between the goods and place of production

evolved which gradually resulted in the growth of

geographical indications.

• A geographical indication (GI) is a sign used on products that

have a specific geographical origin and possess qualities or ahave a specific geographical origin and possess qualities or a

reputation that are due to that origin.

• Typically such a name conveys an assurance of quality and

distinctiveness e.g. Darjeeling tea, Bikaneri bhujia, Mango

malihabadi , Dusseheri, Mysore silk etc.



• Legal protection for use of such terms is a comparatively

recent phenomenon, although France Parliament passed

Law for the Protection of the Place of Origin on 6th May,

1919.

LAW RELATING TO GEOGRAPHICAL INDICATION OF GOODS IN INDIA:

• The Geographical Indication of Goods (Registration and• The Geographical Indication of Goods (Registration and

Protection) Act, 1999 and the Geographical Indication of

Goods (Registration and Protection) Rules, 2003 were

brought to force on Sept. 15, 2003.

• India follows a sui generis system to protect its GI



• The Controller General of Patents, Design and Trade Marks is

the Registrar of Geographical Indications.

• The Geographical Indication Registry is located at Chennai.

• “Geographical Indication’ means an indication that the

goods have originating or manufactured in the territory or

region of country.region of country.

• In case of manufacturing goods, either the production or of

processing/ or preparation of the concerned goods takes

place in such region or territory.

• Indication includes any name, geographical or figurative



representation or any combination of them conveying or

suggesting the geographical origin.

• According to the Act, GI is a public property belonging to

the producers or manufacturers of the concerned goods.

Thus, there is no provision of any assignment, licensing, pledge,

and mortgage.

• However, after the death of authorized user, his successor

in title can be brought on record.

• There are 31 classes of goods. Agricultural, horticultural and

forestry goods comes under class31.



REGISTRAT ION OF GEOGRAPHICAL INDICATION:

• The registration of geographical indication is not

compulsory, however, it offers better legal protection to

facilitate an action for the infringement.

• Under the GI Act, any association of persons, producers,

organization or authority established by or under the laworganization or authority established by or under the law

can be registered as proprietor.

Every application for registration must contain the following:

1. A statement as to how the GI serves to designate the goods

as originating or manufactured from the concerned



territory, the geographical environment or region or

locality of the country in respect of specific quality.

2. Every application should state the principal place of

business in India. A body corporate should state full name,

nature of registration and nationality of Board of Directors.

Foreign applicants and persons having principal place of

business, in their home country should also furnish an

address for service in India.

3. Three certified copies of class of goods to which the GI

shall apply.



4. The geographical map of the country, region or locality in the

country in which the goods originate or are being

manufactured. The applicant should also attach documents

such as history and reputation of the product.

5. The particulars regarding the appearance of the GI as to

whether it is comprised of the words or figurative elementswhether it is comprised of the words or figurative elements

or both.

6. The particulars of special human skills involved or the

uniqueness of the geographical environment associated with

the geographical indication.



7. An application to register a geographical location shall

contain a statement of user along with an affidavit.

8. Every application for registration on receipt is

acknowledged by the Registrar with the official number of

the application duly entered thereon.

Signatures are accompanied by the name of the signatorySignatures are accompanied by the name of the signatory

in English or in Hindi and in capital letters.

CONVENTION APPLICATION:

The convention application should contain the following 

to get the priority date of application:



a) A certificate by the Registry or competent authority of the

Geographical Indications Office of the convention country.

b) The particulars of the Geographical Indication, the

country and the date of filing the first application.

c) The application must be the applicant’s first application in

a convention country for the same geographicala convention country for the same geographical

indications and for all or some of the goods.

d) The application must include a statement indicating a

filing date of the foreign application, where it was filed

(convention country) and the serial number, if available.



GI REGISTER:

• The register of Geographical Indication is maintained at the

Head Office and all the branch offices of the Registry and it

is kept under the control and management of the Registrar

subject to the directions of Central Government.

• The register of GI is divided into two parts. Part A consists of

particulars related to particulars of GIs and Part B consists ofparticulars related to particulars of GIs and Part B consists of

particulars of registered authorized users.

OPPOSITION:

• Any person may file a notice of opposition in writing to the

Registrar within three months from the date of

advertisement or re-advertisement or within one month



period of extension.

• The registrar shall serve a notice on the applicant.

• If the applicant does not file a counter statement in

support of the application within two months from the

receipt of notice, the application shall be deemed to have

been abandoned.been abandoned.

• If the applicant sends a counter statement, the Registrar

shall serve a copy to the person giving notice of

opposition.



• After that the Registrar shall dispose off the matter

providing opportunity of hearing to the parties and

considering the material on record and the evidences.

TERM OF DURATION:

The registration of a geographical indication is valid for a 

period of 10 years. It can be renewed from time to time for period of 10 years. It can be renewed from time to time for 

a further period of 10 years each. If a registered GI is not 

renewed, it is liable to be removed from the register.

PROHIBITION FOR REGISTRATION OF GI:

GIs for the following are prohibited;



1. If the GI is used to deceive or cause confusion or contrary to

any law.

2. If it comprises or contains scandalous or obscene matter or

hurts religious sentiments of any class or section of citizens

of India.

3. If it is disentitled to protection in a court.

4. If they are determined to be generic names or indications of

goods.

5. If it is, although, literally true as to the territory or locality in

which the goods originate but falsely represent that the



goods originate in another territory or locality.

BENEFITS OF REGISTRATION:

A registered GI can provide the following benefits:

1. It confers legal protection to facilitate an action for
infringement in India.

2. It prevents unauthorized use of a registered GI by others.

3. It boosts export of Indian GIs by providing legal protection.3. It boosts export of Indian GIs by providing legal protection.

4. It promotes economic prosperity of producers.

5. It enables seeking legal protection in other WTO member
countries.

6. Since GIs are collectively owned, they act as an excellent
tool for regional or community based economic
development.



INFRINGEMENT OF GEOGRAPHICAL INDICATION: 

A GI is said to be infringed when:

1. Unauthorized use indicates that such goods originate in

geographical area other than the true place of origin of such

goods in a manner, which misleads the public as to their

geographic origin.geographic origin.

2. Use of GI results in unfair competition including passing off

in respect of registered GI.

3. The use of GI which results in a false representation to the

public that goods originate in a territory in respect of which

a GI relates.



PENALTY:

 Falsifying or falsely applying a GI is an offence. The penalty 

for the offence is imprisonment for a term from six months 

to three years and a fine of rupees 50,000 to 2 lakh. The 

infringing goods can also be forfeited. The court may reduce 

the punishment under special circumstances.the punishment under special circumstances.

 In case of infringement of unregistered GI, a suitable 

infringement is to be instituted in the District or higher court 

having jurisdiction to try the suit. The relief can be claimed 

through injunction, account of profits etc.  



TRADE SECRET

Trade Secret is defined as any sort of information,

formula, pattern, device or compilation of information

which is used in one’s business and which gives

opportunity to obtain advantage over competitors who do

not use it.

A trade secret must follow the three basic criteria:

1. The information must not be generally known to the

public or readily ascertainable through proper means.

2. The information must have “independent economic value



due to its secrecy”.

3. The trade secret holder must use “reasonable measures to

protect” the secrecy of the information.

Trade secret remains confidential for indefinite period of

time as per the will of proprietor provided the security and

its confidentiality are not breached. If any improperits confidentiality are not breached. If any improper

method is used to obtain competitor’s trade secret, it is an

infringement. However, if a trade secret becomes public

knowledge by independent discovery or other means, then it is

not punishable by court.



INDIAN LEGAL FRAMEWORK:

 In India, there is no specific legislation regulating the

protection of trade secrets.

 India follows common law approach and all matters

relating to it are generally covered under the Indian

Contract Act, 1872.

 If the information constituting the trade secret is leaked,

legal action can be initiated against the parties under the

Law of Contract.

 However in such a case, the protection of trade secret will

be lost as it becomes available in public domain.



 There is no concept of registration of trade secret but 

protection is obtained through legal agreement between 

the owner of the secret and those who have been given 

access to it.

PROTECTION OF TRADE SECRETS:

Trade secret is not disclosed to the public at large. TheTrade secret is not disclosed to the public at large. The

owners of Trade Secrets (TS) keep their special knowledge

out of the hand of competitors through a variety of civil

and commercial means such as Non - Disclosure

Agreements (NDAs) and Non Competitive Clauses (NCCs).



TS need not to be novel but it must be a secret and it is to be

protected against misappropriation, sabotage and piracy. TS

is not most often addressed until an employee or competitor

obtains and uses against valuable secret information. The

holder of trade secret should take proper measures to

preserve its confidential nature like:preserve its confidential nature like:

1. The employees are bound to maintain confidentiality

through some kind of agreement.

2. In case of technology transfer, the licensee and the licensor

may be bound by agreement for not disclosing the business



details to their competitors.

3. In joint research programmes, agreements may ensure that 

the results of  research are not made known to any outsider 

and there is a need to do so, it will be with mutual consent of 

the collaborating partners.

EMPLOYMENT AGREEMENT:EMPLOYMENT AGREEMENT:

The holder of trade secret should include suitable

confidentiality like Non Disclosure Agreements (NDAs) and

Non Compete Clauses (NCCs) agreement with employees.

These may include the manner in which it should be used

and restrictions on disclosure post termination.



NON DISCLOSURE AGREEMENT (NDA):

 Trade secret rights are kept and enforced through

agreements between employers and employees.

 These are non- patented.

 Non- Disclosure Agreements should be signed before a

person see, hear or otherwise learns confidentialperson see, hear or otherwise learns confidential

information of the company.

 In case of a new employee, the agreement should be signed

before the first day of work.

 If they sign after they start working or otherwise obtain

access to the information, they should be given something



of the value in exchange of their signature.

 Non-Disclosure Agreements are not only used with

employees but with anyone who has access to the

confidential information.

 A distinction has to be made between agreements, which

have been read and which have not.

 Signed contracts are perhaps the most powerful tools in a

trade secret law.



A NON-COMPETE CLAUSE (NCC) OR NON-COMPETE AGREEMENT (NCA):

 A Non-Compete Clause or Non-Compete Agreement is a

legally binding contract whereby the employee

agrees not to work with a rival company or start a similar

trade or profession for a specified period of time aftertrade or profession for a specified period of time after

leaving his current employer.

 Non-compete provisions are against the Indian Contract Act,

and, therefore, not enforceable in India.



SEMICONDUCTOR INTERGRATED CIRCUITS LAYOUT DESIGN

• Semiconductor Integrated circuit means a product having

transistors and other circuitry elements, inseparably formed

on a semiconductor material or inside the semiconductor

material to perform an electronic circuitry function.

• ICs can be copied and thus, it is necessary to protect the• ICs can be copied and thus, it is necessary to protect the

topography or lay out design of ICs.

• Lay out design is a three dimensional representation of the

layers of the Integrated Circuit showing interconnections of

both the active and passive elements embedded within

the IC.



HISTORY:

• The history of integrated circuits dates back to 1952 when

Geoffrey William Arnold Dummer, British Radar Engineer

became the first person to conceptualize the idea of

integrated circuit but he never succeeded to assemble an

IC.

• Jack Kilby (1958) working with U.S. Army demonstrated the

first working IC fashioned from the Germanium and won

noble prize in 2000.



• About six months after Kilby's IC patented in 1959, Robert

Noyce recognized the limitations of Germanium and

created his own chip fashioned from silicon.

SEMICONDUCTOR INTEGRATED CIRCUIT LAYOUT-DESIGHN LAW IN

INDIA:

• The Semiconductor Integrated Circuit Layout - Design

(SICLD) Act, 2000 and the Semiconductor Integrated Circuit(SICLD) Act, 2000 and the Semiconductor Integrated Circuit

Layout Design Rules, 2001 was passed to fulfil India’s

obligation as a TRIPs signatory. It provides protection for

semiconductor integrated circuit layout design.



• The Act is implemented by the Department of Information

Technology, Ministry of Information Technology, New Delhi.

• The Semiconductor Integrated Circuit Layout Design

Registry (SICLDR) is the office where the applications on

Layout- Designs of integrated circuits are filed for

registration of created IPR.

• The Registry has jurisdiction all over India.

CRITERIA FOR REGISTRATION OF CHIP LAYOUT DESIGN:

An IC layout design can be registered if it is:

(a) original



(b) Not commercially exploited anywhere in India or in a

convention country. Provided that a layout-design which

has been commercially exploited for not more than two

years from the date on which an application for its

registration has been filed either in India or in a convention

country shall be treated as not having been commerciallycountry shall be treated as not having been commercially

exploited.

(c) Inherently distinctive

(d) Inherently capable of being distinguishable from any other

registered design.



PROHIBITION FROM REGISTRATION:

An IC layout design is prohibited from registration if:

(a) It is not original

(b) It has been commercially exploited anywhere in India or in

a convention country.

(c) It is not inherently distinctive.

(d) It is not inherently capable of being distinguishable from

any other registered design.



STEPS FOR REGISTRATION OF A LAYOUT DESIGN:

1. Filing of application by the creator of the layout design is

done at the SICLD Registry.

2. The Registrar may accept, refuse the application or accept

with some modifications,

3. The accepted application shall be advertised within 14 days3. The accepted application shall be advertised within 14 days

of acceptance.

4. Any opposition to the advertisement can be filed within

three months from the date of advertisement,

5. The counter statement to the notice of opposition, if any,

to be filed within two months from the date of receipt of



copy of notice of opposition from the Registrar.

6. A copy of the counter statement is provided to the opposing 

party.

7. The Registrar may take the hearing of the parties.

8. The Registrar will decide on the originality of the layout-

design and grant or reject the application for registration design and grant or reject the application for registration 

based on the conclusions reached by him.

9. Aggrieved party can appeal to Appellate Board or in its 

absence Civil Court for relief on any ruling of the Registrar.



DOCUMENTS TO BE SUBMITTED ALONG WITH APPLICATION:

1. 2 sets of 2D/3D drawings which describe the layout design

applied for registration and or 3 set of photographs of

masks used for the fabrication of the semiconductor

integrated circuit by using of the layout design applied

for registration.for registration.

2. Semiconductor integrated circuit

3. Any related information sought by the Registry/Registrar

In case the applicant makes a request in writing for

maintaining secrecy of the layout design, he may attach



three sets of partially blocked drawings or photographs in

place of the drawings or photographs subject to the

satisfaction of the Registrar.

DURATION:

The registration shall be for a period of ten years only. A

period of 10 years is counted from the date of filing anperiod of 10 years is counted from the date of filing an

application for registration or from the date of the first

commercial exploitation anywhere in India or in any

convention country whichever is earlier.



INFRINGEMENT OF LAYOUT-DESIGN:

Under Sec. 18, a layout-design is infringed by a person who,

not being the registered proprietor or a registered user of

the layout-design:

a) does any act of reproducing, whether by incorporating in a

semiconductor integrated circuit or otherwise in itssemiconductor integrated circuit or otherwise in its

entirety or any part thereof, except such act of reproducing

any part thereof which is not original.

b) does any act of importing or selling or otherwise

distributing for commercial purposes a registered layout-

design or a semiconductor integrated circuit.



However, if such act is performed for the limited purposes of 

scientific evaluation, analysis, research or teaching shall not 

constitute act of infringement.

PENALTIES FOR INFRINGEMNT:

1. Any person who contravenes knowingly and wilfully any of

the provisions of Sec. 18, shall be punishable withthe provisions of Sec. 18, shall be punishable with

imprisonment for a term which may extend to three years or

with fine which shall not be less than fifty thousand rupees

and may extend to ten lakh rupees or with both.



2. Any person who falsely represents a layout - design as

registered layout- design shall be punishable with

imprisonment up to six months or with fine up to fifty

thousand rupees or both.

3. Any person who describes improperly a place of business as

connected with the Semiconductor Integrated Circuitsconnected with the Semiconductor Integrated Circuits

Layout-Design Registry, shall be punishable with

imprisonment for a term which may extend to six months,

or with fine, or with both.



4. If any person makes, or causes to be made, a false entry in

the register, shall be punishable with imprisonment for a

term which may extend to two years, or with fine, or with

both.
ASSIGNMENT AND TRANSMISSION:

• The person registered as proprietor of a layout-design has• The person registered as proprietor of a layout-design has

power to assign the layout-design and to give receipts for

any consideration for such assignment (Sec.20).

• A registered layout-design shall be assignable and

transmissible with or without the goodwill of the business

concerned.



• Where a person becomes entitled by assignment or

transmission to a registered layout-design, he shall apply to

the Registrar to register his title as a registered user.

• Where an assignment of a registered layout-design is made,

the assignment shall not take effect unless the assignee, not

later than the expiration of six months from the date onlater than the expiration of six months from the date on

which the assignment is made or within such extended

period, if any, not exceeding three months in the aggregate,

as the Registrar may allow with certain conditions.



• Where the validity of an assignment or transmission is in

dispute between the parties, the Registrar may refuse to

register the assignment or transmission until the rights of

the party have been determined by a competent court.

RECTIFICATION AND CORRECTON:

• Any person aggrieved by the absence or omission from the • Any person aggrieved by the absence or omission from the 

register of any entry or by any entry made in the register 

without sufficient cause or remaining wrongly on the 

register, may apply to the Appellate Board or the Registrar.



• The Appellate Board or the Registrar, as the case may be,

may make such order for making, expunging or varying the

entry as it may think fit. This shall be done after giving notice

to the concerned parties.

• The Registrar may correct any error in the name, address or

description of the registered proprietor of layout-design ordescription of the registered proprietor of layout-design or

the registered user.



UPOV AND PROTECTION OF PLANT VARIETIES

 Five European countries namely, Belgium, France, the

Federal Republic of Germany (FRG), Italy and Netherland

agreed in a Diplomatic Conference on Dec, 2, 1961 to provide

sui-generis IPR protection to plant varieties and formed the

International Union for the Protection of New Varieties in

Plants, original in French “Union Internationale Pour la

Protection des Obtentions Vegetales.” UPOV came into force

only in August 1968 after the U.K. , the FRG and the

Netherlands had ratified it. The conference was held in Paris.



 France ratified it and joined the Union in 1971, Belgium in

1976 and Italy in 1977. The countries are not obliged to join

UPOV and membership is purely voluntary. UPOV provided

for the rights of plant breeders and prohibited from

extending two or more types of protection to a particular

plant species.

 ASSINSEL (International Association of Plant Breeders for

the Protection of Plant Varieties) led the non-patent type

IPR on new plant varieties, U.S.A. took to the patent route

and the Europe evolved the sui- generis system to grant IPR

on new plant varieties. The patent system was not found

suitable for the protection of plant varieties because:



i. Plant material was not regarded as capable of meeting the

requirements of novelty, inventive step and disclosure in patent

specifications.

ii. Permission of extensive monopoly possible under patent over

plant varieties is undesirable in public interest, the important

reason being the free exchange of new plant material amongreason being the free exchange of new plant material among

plant breeders and their institutes for wide dissemination and

use of new combination of genetic information.

 The UPOV had underwent three amendments in 1972, 1978 and

in 1991. The 1978 Act entered into force on Nov. 08, 1981 and

1991 Act came into force on April, 24, 1998. Some countries

have ratified the 1991 Act whereas others the 1978 Act.



 The convention has 70 countries. As the Act, 1991 entered

into force, the Act, 1978 was closed to future accessions

except a few states that were already in the process of

adhering to it. At present, UPOV Act, 1978 and Act, 1991 are

into force. Plant Breeders Right (PBR) registration systems are

broadly the same in each of the UPOV countries. India is notbroadly the same in each of the UPOV countries. India is not

a member of UPOV.

 There are four eligibility requirements for a specific variety in

both the 1978 and 1981 Acts. Under the UOPV, a plant

variety qualifies for protection (Breeders’ right) when it

meets:



a) New or Novelty (N)

b) Distinctness (D)

c) Uniformity (U)

d) Stability (S)

FUNCTIONS OF UPOV:

The convention has two main functions:

i. It prescribes the minimum rights that must be granted toi. It prescribes the minimum rights that must be granted to

plant breeders by the member countries or it specifies the

minimum scope of protection

ii. It establishes standard criteria for grant of protection.



THE UPOV 1978 AND 1991 ACT:

 UPOV provides the standard principles/conditions for the

grant of protection and excludes the imposition of any

other additional conditions. UPOV Act (1978 ) adopts most of

the international IPR obligations including a definition of

the applicable subject matter and protected material,

eligibility requirements, national treatment, reciprocity,eligibility requirements, national treatment, reciprocity,

exclusive rights etc. The UPOV convention also establishes a

multilateral system of national treatment under which

citizens of any member state are treated as citizens of all

member states for the purpose of obtaining plant  breeders

rights.



There are key differences in UPOV 1991 Act from UPOV 

1978 in three areas:

i. The coverage of varieties qualifying for protection

ii. The nature of rights enjoyed by the breeders

iii. The rights over “essentially derived varieties 

UPOV 1978 permits its members to protect varieties eitherUPOV 1978 permits its members to protect varieties either

with a distinct breeders’ right or with a patent. However this

condition does not exist in 1991 Act. Each member state

must adopt legislation consistent with the requirements of

the convention and submit that legislation to the UPOV

secretariat for review and approval by the UOPV Council.



A comparison between the two UPOV Acts on plant variety protection

Sl

.No.

Issue 1978 Act 1991 Act

1 Membership Only a state can be a party Intergovernmental organization competent

for enacting and implementing legislation

with binding upon on all its member states

can also apply

2 Discovery Breeder is entitled to

protection as discovery

irrespective of origin, artificial

A mere discovery is not sufficient. The

breeder must also have developed the

varietyirrespective of origin, artificial

or natural of the variation

variety

3 National

treatment

Member state may limit the

right on a new variety to

national of states which also

apply that Act. A similar

reciprocity rule may also be

applied by a member state

granting more extensive rights

Reciprocity rule does not apply. Operation

of the principle of national treatment to

one and all



4 Scope Authorization of breeder is required

for

i.   the production for purposes of   

commercial marketing of the 

propagating material

ii. offering for sale of the 

propagating material

iii.  the marketing of such material

iv. the repeated use of the new 

plant variety for the commercial

Authorization of breeder is essential

for

i. production or reproduction

ii. conditions for the purpose of 

reproduction

iii. offering for sale

iv. selling or other marketing

v. exporting

vi. importing

vii. stocking

Furthermore, the 1991 Act specifiesplant variety for the commercial

production of another variety 

(e.g. hybrids)

v.  the commercial use of the 

ornamental plants or parts as 

propagating material in the 

production of ornamental plants 

or cut flowers

vi.  does not require authorization 

for use of the material for  

further research

vii. farmer can use/reuse his 

Furthermore, the 1991 Act specifies

four subject maters to which the

breeders’ right extends

i. the protected variety itself

ii.  varieties which are not clearly 

distinguishable from the protected 

variety

iii.  varieties which are essentially 

derived from the protected variety

iv. varieties whose production requires 

repeated use of protected variety



5 Minimum number 

of species to be 

covered

At least 5 to start with

At least 10 within 3

years

At least 18 within 6

years

At least 24 within 8

years

UPOV 1978 member states, all

after 5 years transitional

period

If only bound by1991 Act to

start with 15 plant

genera/species. All

genera/species after 10 years



6 Period of 

protection

18 years for grapevine and trees

including rootstocks

15 years for all others

25 years for grapevine and trees

including rootstocks

20 years for all others

7 Prohibition 

on dual 

protection 

with patent

Yes for same botanical genus or

species

No

8 Breeders’

exemption

Mandatory. Breeders’ free to use 

protected variety to develop a new 

variety

Permissive. Breeding and 

exploitation of new variety 

“essentially derived” from earlier 

variety requires right holders’ 

authorization 

9 Farmers’

privilege

Allowed under the definition of

minimum exclusive rights

Allowed at the option of member

state within reasonable limits and

subject to safeguarding the

legitimate interests of the right

holder



PLANT BREEDERS RIGHT:

 Plant Breeders’ right (PBR) also known as Plant Variety Right

(PVR) are rights granted to the breeder of a new plant

variety that give the breeder exclusive control over the

propagating material (seed, cuttings, tissue culture) and

harvested material (cut flowers, fruit, foliage) of a new

variety for a number of years.variety for a number of years.

 UPOV act 1978 requires its signatories to protect variety’s

reproductive or vegetative propagating material but does

not require protection of harvested material or other

marketed products with exception of ornamental plants

that are used for the purpose of commercial propagation.



 The 1991 Act also recognizes the right of breeders to use

protected varieties to create new varieties. The breeders

prior authorization of the variety must be obtained for (i)

production or reproduction ( i) conditioning for the purpose

of propagation (iii) offering for sale (iv) selling or marketing

(v) exporting (vi) importing (vii) stocking for any of these(v) exporting (vi) importing (vii) stocking for any of these

purposes.

EXCEPTIONS AND LIMITATIONS TO BREEDERS’ RIGHT:

The major exceptions and limitations to the exclusive rights 

exist under the UPOV, 1978 Act:



1. BREEDERS’ EXEMPTION:

 Under PBR regime, the use of material of protected variety

(initial variety) for the development of new varieties is

exempted from protection. The PBR for these new varieties

will be of the breeder who developed them and holder of

PBR title of the initial variety will have no claim to it.PBR title of the initial variety will have no claim to it.

 UPOV 1991 Act has limited the scope of breeders’

exemption by bringing “essentially derived varieties” under

the cover of PBR protection granted to the initial variety.



An essential derived variety is a variety predominantly derived 

from initial variety which retains the expression of essential 

characteristics from the genotype or  combinations of 

genotypes of the initial variety except for one or few 

distinguishable characteristics. If a breeder inserts a disease 

resistant single gene into a protected variety, he has to obtain resistant single gene into a protected variety, he has to obtain 

permission of the right holder before marketing the new 

variety. However, the breeder’s right shall not extend to:

i. acts done privately and for non - commercial purpose

ii. acts done for experimental purposes 



• FARMERS PRIVILEGE:

 Under the UPOV Act, 1978, PBR system generally allows the

farmers to use the material of a protected variety

harvested on their farms for planting of their new crop

without any obligation to the PBR title holder. Thiswithout any obligation to the PBR title holder. This

exemption is referred to as “farmers’ privilege.” However,

the so called farmers’ privilege varies widely.



 Some nations only permits farmers to plant seeds saved

from prior purchases to be used on their own land holdings

while others allow them not only to replant but also to sell

limited quantities of seeds for reproductive purposes, a

practice referred to as “brown begging.”

 This farmers’ privilege has been limited by UPOV, 1991 Act

and it has been made optional. Each member state can

either allow or disallow this privilege and thus, UPOV, 1991

Act deprives the farmers’ of its rights to use, reuse their

produce as a seed.



 Although farmers are broadly exempted from the

breeders monopoly for non - commercial use of their

produce from a protected variety including propagating

another crop from harvested material on their own Like

that of 1978Act, Farmers’ privilege under 1991 Act doesthat of 1978Act, Farmers’ privilege under 1991 Act does

not authorize farmers to sell or exchange seeds with other

farmers of protected varieties produced on their farms for

propagating purposes.



 This limitation has been criticized in many developing

countries where seeds are exchanged for the purpose of

crop rotation.



PROTECTION OF PLANT VARITIES AND FARMERS’ RIGHTS (PPV&FR)
ACT, 2001

• India is signatory to WTO agreements and it has to abide by

TRIPs (Trade Related Aspects of Intellectual Property Rights)

regulations which demand that member countries should

protect their plant varieties either by patent or an effective

system of sui generis protection or combination of two.system of sui generis protection or combination of two.

• India chose a sui generis system for protection of plant

varieties and Protection of Plant Varieties and Farmers’

Rights (PPV&FR) Act, 2001 was enacted on October 30,

2001. The rules under the Act were notified on Sept.12,

2003.



• Central Government established the PPV&FR Authority on

11th, November, 2005 with its Head Office at New Delhi.

This Act is TRIPs compliant and compatible with UPOV

system of plant variety protection.

• To facilitate the registration of plant varieties, Authority has

opened two branch offices of the Plant Varieties Registryopened two branch offices of the Plant Varieties Registry

also, one at Birsa Agricultural University, Ranchi and other

at Assam Agricultural University, Guwahati. These branch

offices function within its territorial limits and keep a copy

of National Register of Plant Varieties.



PLANT VARIETY:

A plant variety is an assemblage of cultivated individuals

which is distinguished by any character (morphological,

physiological, chemical or any other) significant for the

purpose of agriculture, forestry or horticulture and which

when reproduced sexually or asexually or reconstituted,when reproduced sexually or asexually or reconstituted,

retain their distinguishing features.

Under PPV & FR Act, 2001 variety means a plant grouping 

except microorganisms within a single botanical taxon of 

the lowest rank, which can be:



i) defined by the expression of characteristics resulting from a

given genotype of that plant grouping

i) distinguished from any other plant grouping by expression of

at least one of the said characteristics

iii) considered as a unit with regard to its suitability for being

propagated, which remains unchanged after such propagationpropagated, which remains unchanged after such propagation

and includes propagating material of such variety, extant

variety, transgenic variety, farmers’ variety and essentially

derived variety.



OBJECTIVES: 

1. To establish an effective system for the protection of

plant varieties, the rights of farmers and plant breeders

and to encourage the development of new varieties of

plants.

2. To recognize and protect the rights of farmers for their

contributions made in conserving, improving andcontributions made in conserving, improving and

making available plant genetic resources for the

development of new plant varieties.

3. To accelerate agricultural development in the country,

protect plant breeders’ rights; stimulate investment for

research and development both in public & private



sector for the development of new plant varieties.

4. Facilitate the growth of seed industry in the country which

will ensure the availability of high quality seeds and planting

material to the farmers.

PROTECTION OF PLANT VARITIES:

The PPV&FR Act, 2001 provides protection to following types

of plant varieties:

i. NEWLY BRED VARIETY

ii. EXTANT (EXISTING) VARIETIES:

The varieties which have been notified under Indian Seeds
Act, 1966 and have not completed 15 years as on the date of
application for their protection.



iii. EXTANT FARMERS’ VARIETIES: 

The varieties which have been traditionally cultivated,

including land races and their wild relatives which are in

common knowledge as well as evolved by farmers. e.g.

Indrasan, Hansraj, Tilakchandan (Rice); Rampur local

(Sorghum); Kudrat 5, 9 & 15 (Wheat).

iv. EXTANT VARIETY OF COMMON KNOWLEDGE:iv. EXTANT VARIETY OF COMMON KNOWLEDGE:

A variety which has not been released and notified under

the Seeds Act, 1966 but is well documented through

publications and is capable of satisfying the definition of

variety or has become a matter of common knowledge and

the variety is under cultivation or marketing during the time



of filing of application for registration. e.g Vivek Sankul

Makka-11 (Maize), J.K. Vijay (Wheat), Ankur Rupali (Rice).

v. ESSENTIALLY DERIVED VARIETIES:

A variety shall be said to be essentially derived when it is

predominantly derived from such initial variety which

retains the expression of the essential characteristics thatretains the expression of the essential characteristics that

results from the genotype or combination of genotypes of

such initial variety; is clearly distinguishable from such

initial variety and conforms (except for the differences

which result from the act of derivation) to such initial variety



in the expression of the essential characteristics that result

from the genotype or combination of such initial variety.

e.g. VICH-5 BGII (Tetraploid cotton).

VI. TRANSGENIC VARIETIES:

A transgenic variety is one that contains a gene or genes

which have been introduced artificially into the geneticwhich have been introduced artificially into the genetic

makeup using a set of various biotechnology techniques

collectively called as recombinant DNA (r DNA) technology.

REGISTRATION OF PLANT VARITIES:

• All the varieties are registered with PPV&FR Authority. DUS 

guidelines for different plant species which includes cereals, 



pulses, oilseeds, flowers, spices, vegetables, fruit trees,

ornamental plants, medicinal and aromatic plants have

been notified by PPV&FR Authority. The registration of

varieties for 156 (up to 30th October, 2018) plant species is

now open for registration.

• Once notified, application may be filed for registration of

varieties under the category of new plant varieties,varieties under the category of new plant varieties,

essentially derived varieties (EDV), extant varieties, extant

farmers’ varieties, extant varieties of common knowledge.

• If any farmer or association of farmers is applying for

registration of a plant variety then this category is

exempted from any fee for registration or DUS testing.



• An affidavit for Rs. 100/- on non judicial stamp has to be

submitted with the application that the variety does not

contain GURT or terminator gene technology (Genetic use

restriction technology GURT also known as terminator

technology or suicide seeds is the name given to proposed

methods for restricting the use of genetically modified

plants by activating some genes only in response to certainplants by activating some genes only in response to certain

stimuli, especially to cause second generation seeds to be

infertile). The flow diagram for registration of plant

varieties is as follows:





ELIGIBILITY CRITERIA FOR A VARIETY TO BE REGISTERED: 

A variety must conform to the criteria of novelty,

distinctiveness, uniformity and stability(NDUS) to be

eligible for registration. However, an extant variety shall

be registered under this Act within a specified period if it

conforms to the criteria of distinctiveness, uniformity and

stability (DUS).stability (DUS).

NOVELTY (N):

It is the basic requirement for registration of newly

developed plant variety. A variety is novel if at the date of

filing of application for registration, the propagating or

harvested material of such variety has not been sold or



otherwise disposed off in India earlier than 1 year and

outside India in case of trees and vines earlier than six

years and in other cases earlier than four years.

DISTINCTIVENESS (D):

If a plant variety is clearly distinguishable by at least one

essential characteristic from any another variety whoseessential characteristic from any another variety whose

existence is a matter of common knowledge in any country

at the time of filing of the application.

UNIFORMITY:

A newly developed variety has to give uniform characters,

subject to the variation that may be expected from the



particular features of its propagation but it is sufficiently

uniform in its essential characteristics. Uniformity

standards vary in different crops depending upon their

nature of mode of reproduction as self or cross

pollinated.

STABILITY (S):STABILITY (S):

If essential characteristics of a variety remain unchanged

after repeated propagation or, in the case of a particular

cycle of propagation, at the end of each such cycle. It

means that the characters are genetically inherited and

are not due to environmental influences.



VARITIES THAT CAN NOT BE PROTRCTRD UNDER PPV&FR ACT:

The varieties that shall not be granted protection are:-

1. The varieties whose commercial exploitation may affect

protection of public order or public morality, human, animal or

plant life and health or may cause serious prejudice to the

environment.

2. The varieties whose genus/species is not notified in the Official

Gazette at the time of filing application.

3. The varieties which involve any technology that is injurious to life

and health of human beings, animals and plants and which

includes Genetic Use Restriction Technology (GURT)/ Terminator

technology.



MAKING AN APPLICATION FOR REGISTRATION OF   PLANT VARIETY:

There is an application Form I for registration of new variety,

extant variety and farmers’ variety and Form II for essentially

derived variety and transgenic variety (A transgenic variety is

one that contains a gene or genes (DNA) from another

species). A technical questionnaire form is also to be filled

up giving all the details of the concerned variety. The filled

up application form along with prescribed fee is submitted

to the PPV and FR authority. For registration of plant variety,

the following points should be kept in mind:



1. Denomination assigned to such variety.

2. An affidavit that variety does not contain any gene or

gene sequence involving terminator technology.

3. Complete passport data of parental lines, geographical

location in India and all such information relating to the

contribution, if any, of any farmer, village, community,

institution or organization in breeding evolving or developing

the variety.

4. Characteristics of varieties with description on novelty,

distinctiveness, uniformity and stability.



5. A declaration that the genetic material has been lawfully

acquired.

6. A breeder or other person making application for

registration shall disclose the use of genetic material

conserved by any tribal or rural families in the breeding or

development of such variety.

PERSONS WHO MAY MAKE APPLICATION FOR THE REGISTRATION OF 
PLANT VARIETY:     

Any of the following can apply for registration of a plant 
variety:

1.       Any person claiming to be the breeder of the variety.



2. Any successor of the breeder of the variety.

3. Any person being the assignee of the breeder of the

variety in respect of the right to make such application.

4. Any farmer or group of farmers or community of farmers

claiming to be breeder of the variety.

5. Any person authorized to make application on behalf of

farmers.

6. Any university or publicly funded agricultural institution

claiming to be breeder of the variety.



DUS TESTING:

DUS (Distinctiveness, Uniformity and Stability) test is used

as one of the main criteria for deciding the novelty of a

variety. DUS testing involves the comparison of candidate

variety with the existing referred varieties by recording the

phenotypic characters which are morphological andphenotypic characters which are morphological and

physiological in nature. Usually the DUS examination

requires more than one independent growing cycle with

reference to ecosystem of the variety for studying the

consistency of results.



For some crops like fruit trees, the same plants are examined

over successive years. Different DUS testing centers have

been identified for crops and notified in the Gazette.

DUS TESTING OF VARIETIES:

Type of variety Type of test No of No. of seasons

locations

New DUS Test 2 2

Variety of 
common

DUS Test 2 1

Farmers’ Grow out test 2 1

Essentially 
derived variety

Manner of testing is 
decided by Authority 
on case to case basis



• For different crop species tolerable limit varies for

uniformity of characteristics. For example the off-types

limit of 4/1500 in rice, 2/1000 in wheat, 3/100 in maize

inbred and SC (single cross) hybrids are permitted.

• For farmers varieties off types limit is doubled. To qualify

for registration under the Act, a new variety has tofor registration under the Act, a new variety has to

conform to the criteria of Novelty (NDUS). For extant,

farmers, and varieties of common knowledge (VCK), DUS

criteria are followed. The application for registration of an

EDV shall be accompanied by all the relevant documents

along with other details.



• When DUS testing fails to establish the requirement of

distinctiveness, then special test mechanisms has been

provided in the Act. Special tests have to be laboratory

based and the Authority shall charge separate fees for

the special tests which are to be identified on certain set

principles.principles.

• Broadly, these tests can be classifies into five main groups

i.e. physical, biochemical, molecular, organo- leptic

(Organoleptic testing involves the assessment of

flavour, odour, appearance and mouth feel of a food

product) .and response tests.



BREEDERS RIGHTS:

• The certificate of registration for a variety issued under this

Act shall confer an exclusive right on the breeder or his

successor or his agent or licensee to produce, sell, market,

distribute, import or export of the variety [Section 28(1)].

Breeder shall enjoy provisional protection of his varietyBreeder shall enjoy provisional protection of his variety

against any abusive act committed by any third party

during the period between filing the application for

registration and decision by the authority.



• Breeders’ rights would not apply in case when farmers

save, exchange or use a part of the seed from the first crop

of plants which they have grown for sowing on their own

farms to produce a second and subsequent crops. Plant

breeders would also not be able to exercise their rights in

case where plants or propagating material of the protectedcase where plants or propagating material of the protected

varieties is used as initial source of variation for the

purpose of new plant varieties.

RESEARCHERS’ RIGHTS:

The researchers have been provided access to protected



varieties for conducting experiments or research and use

of a variety as an initial source of a variety for the purpose

of creating other varieties. In case a registered variety is

required as parental line for commercial production of

newly developed variety then authorization from breeder

of the registered variety is required (Section 30).

FARMERS’ RIGHTS:

The sui-generis system adopted in India is unique in the

world as it has taken farmers’ rights concept a step

forward and genuinely addresses the concerns of farmers



as breeders, innovators, conserves etc. It has tied to

incorporate the features of UPOV and International Treaty

on Plant Genetic Resources for Food and Agriculture

(ITPGRFA) along with certain distinctive features of its

own. This embraces all farmers, landed or landless, male

and female. Under section 2(k) of PPV& FR Act, a farmerand female. Under section 2(k) of PPV& FR Act, a farmer

means any person who;

i)   cultivates crops by cultivating the land himself or

ii) cultivates crops by directly supervising the cultivation of

land through any other person or



iii) conserves and preserve, severally (individually) or jointly

with any person any wild species or traditional varieties or

adds value to such wild species or traditional varieties

through selection and identification of their useful

properties.

RIGHTS PROVIDED TO FARMERS IN PPV&FR ACT, 2001 OF INDIA V/S

ITPGRFA AND UPOV



Type of rights Description of rights Available in ITPGRFA 

or UPOV

Farmers’ rights 1. Right to seeds ITPGRFA, UPOV

2. Right to register varieties UPOV

3. Right to reward and recognition as
conserver

ITPGRFA

4.Right to information about expected 

performance and compensation for under 
-

performance and compensation for under 

performance

Others rights 5. Right to benefit sharing ITPGRFA

6.Right to compensation for undisclosed use
of traditional varieties

ITPGRFA

7. Right to adequate availability of registered 
material

UPOV

8. Right to free services -

9. Protection from innocent infringement of 

breeders’ rights
-



• PPV&FR Act of India allows farmers to save, use, sow, resow,

exchange, share or sell his farm produce including seed of a

variety protected under this act but prohibits to sell branded

seed of a variety protected under the Act [Section 39 (1) iv].

• UPOV Act treats this as farmers’ privilege rather than right. In

the PPV&FR Act, the farmers have been given the right tothe PPV&FR Act, the farmers have been given the right to

register farmers varieties themselves [Section 39 (1) i]. The

Act treats the farmers as plant breeder so far as farmers

variety is concerned and they can register the variety under

the act without paying any fee.



• Farmers have the right to claim compensation for under

performance of a protected variety from the promised

level. [Section 39(2)], benefit sharing for use of biodiversity

conserved by farming community [Section 41].

COMMUNITY RIGHTS:

• It is compensation to villagers or local communities for• It is compensation to villagers or local communities for

their significant contribution in the evolution of a variety

which has been registered under the Act. Any person or

group of persons or any governmental or non-

governmental organization on behalf of the people of the



village or community in India can file in any notified centre,

claim their contribution in the evolution of a variety

[Section 41].

• After verification and after giving an opportunity to the

breeder to file an objection and of being heard, subject

to the limit notified by the Central Government, it may byto the limit notified by the Central Government, it may by

order grant compensation to be paid to the claimant.

Authority can direct to the breeder of a variety to deposit

compensation to the National Gene Fund.



COMPULSORY LICENSE:

• A provision of compulsory license has been provided in the 

Act.  

• Under Section 47(1), any person after the expiry of three

years from the date of issue of certificate of registration of a

variety interested can claim in an application to the Authority

alleging that the reasonable requirement of the public for

seeds or other propagating material have not been satisfied or

that the seed or other propagating material is not available to

public at reasonable price and pray for grant of a compulsory

license to undertake production, distribution and sale of the 

seed or other propagating material of that variety.



CERTIFICATE OF REGISTRATION:

• The Registrar of the Authority will issue the certificate of

registration once the variety has been tested for its features.

• It shall have the validity of nine years initially in case of trees

and vines with renewal up to a period of 18 years.

• For other crops, certificate of registration will be issued for• For other crops, certificate of registration will be issued for

six years initially with renewal up to 15 years. In case of

extant varieties, the validity period is 15 years from the date

of notification of that variety by the Central Government

under Seed Act, 1966.



• The Authority has also opened a “National Register of Plant

varieties” having all details of registered plant varieties and

kept at the Headquarter of the Authority at New Delhi.

• The register is an authentication of the plant breeders rights

granted to the applicants the authority shall also send a copy

of the certificate of registration to the National Biodiversityof the certificate of registration to the National Biodiversity

Authority and Indian Council of Agriculture Research as a

requirement under the Act for the purpose of benefit sharing



SURRENDER:

A breeder of a variety registered under the Act, at any time

by giving notice in the prescribed manner to the Registrar

can offer to surrender his certificate of registration.

OPPOSITION:

• Any person within three months from the date of

advertisement of an application for registration may file anadvertisement of an application for registration may file an

opposition based on the grounds provided in the Act.

• Both applicant and opponent file their pleading and evidence

and the opposition is finally heard by the Registrar.



• If the opposition is allowed then the applicant cannot

proceed further with the registration. In case the opposition

is rejected then the variety proceeds for registration.

REVOCATION:

• Revocation for registration is decided by the Authority on

application filed by any person on the grounds provided inapplication filed by any person on the grounds provided in

the Act.

• No revocation is done without offering an opportunity of

hearing to the registered breeder. If revocation is allowed

by the Authority then the certificate of registration

becomes invalid



• Any person aggrieved by with the decision of the Authority

or Registrar in an opposition or revocation proceeding may

file an appeal to the Tribunal and subsequently to the higher

Court

INFRINGEMENT:

The infringement under PPV&FR Act include:The infringement under PPV&FR Act include:

(a) Any person who, not being the breeder of a variety

registered under this Act or a registered agent or registered

licensee of that variety, sells, exports, imports or produces

such variety without the permission of its breeder or within



the scope of a registered licence or registered agency

without permission of the registered licensee or registered

agent.

(b) Any person who uses, sells, exports, imports or produces any

other variety giving such variety, the denomination identical

with or deceptively similar to the denomination of a varietywith or deceptively similar to the denomination of a variety

registered under this act in such manner as to cause

confusion in the mind or general people in identifying the

registered variety.

PENALTY:

(1) Any person who applies any false denomination to a variety



or indicates the false name of a country or place or false

name and address of the breeder of a variety registered

under this Act shall be punished with imprisonment for a

term which shall not be less than three months but may be

extended to two years, or with fine which shall not be less

than fifty thousand rupees but may be extended to five lakhthan fifty thousand rupees but may be extended to five lakh

rupees, or with both.

(2) Any person who sells, or has in possession for sale or for

any purpose of trade or production of any variety having

false denomination or applies false indication of the country



or place in which such variety was made or produced or the

name and address of the breeder of such variety will be

punished with imprisonment for a term which shall not be

less than six months but which may extend to two years, or

with fine which shall not be less than fifty thousand rupees

and may extend to five lakh rupees, or with both.

(3) If any person makes any representation with respect to the

denomination of a variety or its propagating material or

essentially derived variety or its propagating material as a

registered variety then he shall be punishable with

imprisonment for a term, which shall not be less than six



months but which may extend to three years, or with fine

which shall not be less than one lakh rupees but which may

extend to five lakh rupees, or with both.

For the second and for every subsequent offence, a

persons shall be punished with imprisonment for a term

which shall not be less than one year and may extend towhich shall not be less than one year and may extend to

three years, or with fine which shall not be less than two lakh

rupees which may extend to twenty lakh rupees, or with

both.



NATIONAL GENE BANK AND FIELD GENE BANK:

• In accordance with PPV&FR Act, 2001, it is mandatory to

maintain the seed samples/propagating material of the

registered plant varieties up to a period of protection.

• Authority has established the National Gene Bank at old

campus of National Bureau of Plant Genetic Resources

(NBPGR) for medium term storage of true samples of

orthodox seeds of all registered varieties for their entire

period of protection.

• The seed samples are kept at low temperature at 3-5ºC so as 

to maintain genetic purity, Viability and health during entire



period of protection beyond which the denomination and

variety may go under public domain.

• For perennials plants (fruit trees and plantation crops) such

as mango citrus eucalyptus, poplar, rubber, coffee etc. which

either produce recalcitrant seeds or no seeds at all, clonally

propagated and having long regeneration cycles “Field Genepropagated and having long regeneration cycles “Field Gene

Bank” is a practice worldwide as an effective ‘ex situ’

conservation strategy. Such Field Gene Banks are developed

in places concerned where suitable agro-climatic conditions

like soil, water, area relatively free from diseases/pest

infestation are available.



• Authority has established four Gene Banks at Dapoli,

(Maharashtra) for tropical and subtropical crops, at Ranchi

(Jharkhand) for eastern ecosystem and at Mashobra (H.P.)

for temperate crops and at Jodhpur (Rajasthan) for arid

ecosystem.

NATIONAL GENE FUND:NATIONAL GENE FUND:

• The Central Government has constituted a Fund to be

called the National Gene Fund and it would be enriched

through the benefit sharing received from the breeder of a

variety or an essentially derived variety registered under this

Act, or propagating material of such variety or essentially



Derived variety,  

• The annual fees payable to the Authority by way of royalty

under sub-section (1) of section 35, the compensation

deposited in the Gene Fund under sub-section (4) of section

41(any claim attributable to the contribution of the people

of that village or local community) and the contributionof that village or local community) and the contribution

from any national and international organisation and other

sources.

• The Gene Fund shall be applied for meeting any amount to

be paid by way of benefit sharing under sub-section (5) of

section 26 (village or local community), the compensation



payable under sub-section (3) of section 41(person or group

of persons or governmental or non-governmental

organization which has made claim), the expenditure for

supporting the conservation and sustainable use of genetic

resources including in-situ and ex-situ collections and for

strengthening the capability of the Panchayat in carrying outstrengthening the capability of the Panchayat in carrying out

such conservation and sustainable use and the expenditures

of the schemes relating to benefit sharing framed under

section 46.



BENEFIT SHARING:

• The Act provides for benefit sharing involving registered

varieties.

• For a variety registered as EDV, any person or group of

persons being citizen(s) of India or firm or governmental or

non - governmental organization formed or established in

India, within a period of six months from the date ofIndia, within a period of six months from the date of

publication of the contents of the certificate of registration

can claim a share of benefit that may arise from its

commercialization on behalf of any village or local

community. The Authority shall establish the claim and



determine the amount to be paid as benefit sharing on the

basis of two criteria:-

(a) the extent and nature of the use of genetic material of the

claimant in the development of variety for which benefit

sharing has been claimed.

(b) the commercial utility and demand in the market for the

variety

The amount of benefit sharing, if any, is to be deposited in

the National Gene Fund by the breeder of the variety.

In other circumstance, any person or group of persons being

citizen(s) of India or firm or governmental or non -



Governmental organization formed or established in India

can make a claim on behalf of a village or local community

for the contribution that they had made in the evolution of

any variety registered under the Act. If the claim found

justified, the authority shall determine the amount of benefit

sharing to a variety taking into account the criteria:-sharing to a variety taking into account the criteria:-

(a) The contribution of the claimant in selecting, conserving and

providing the genetic material.

(b) The contribution of such genetic material in providing one or

more traits which conferred high commercial value to the

variety.



(c) The contribution of such genetic material to impart high

combining value to the parents of the hybrid variety relating

to benefit sharing

The amount of compensation is to be deposited by the

breeder in the National Gene Fund.

PLANT VARIETIES PROTECTION APPELLATAE TRIBUNAL:PLANT VARIETIES PROTECTION APPELLATAE TRIBUNAL:

There is a provision in the Act for establishment of Plant

Varieties Protection Appellate Tribunal (PVPAT). All the

decisions or orders of the Registrar or Authority relating to

registration of variety/registration as an agent or licensee

etc. can be appealed in the tribunal. The Tribunal consists



of one judicial member and technical member. The Tribunal

shall dispose off the appeal within one year.



CONVENTION ON BIOLOGICAL DIVERSITY

• Biodiversity includes the variability amongst living organisms

from all sources including terrestrial, marine and other

ecosystems and the ecological complexes of which they are

part. In essence, biodiversity includes all life.

• Indian sub continent is among one of 12 mega biodiversity

centres or countries namely Mexico, Columbia, Ecuador,

Peru, Brazil, Zaire, Madagascar, China, India, Malaysia,Peru, Brazil, Zaire, Madagascar, China, India, Malaysia,

Indonesia and Australia.

• India is considered the centre of origin of domestication of

as many as 356 major and minor crop plant species and as

many as 326 wild relatives of crop plants.



• With only 2.4% of the land area, India accounts for 7-8% of

the species recorded so far in the world. India has about 1,

26,756 species of plants, animals, fungi and microorganism

already identified and classified. It is estimated that out of

17,500 species of flowering plants, 140 genera and 5285

species are endemic to the country. The Zoological Surveyspecies are endemic to the country. The Zoological Survey

of India has recorded over 81,000 species of animals.

Himalayan mountain system covers only 18% of the

geographical area of India but accounts for more than 50%

of India’s forest and 40% of the species endemic to the

Indian subcontinent.



LOSS OF BIODIVERSITY:

• It is a general acceptance that the current loss of

ecosystem, species and gene pool is faster than at any time

since the extinction of the dinosaurs 65 million years ago. It

is estimated that 420 million hectares of forest have been

lost through conversion to other land uses since 1990,lost through conversion to other land uses since 1990,

although the rate of deforestation has decreased over the

past three decades. Between 2015 and 2020, the rate of

deforestation has been estimated at 10 million hectares per

year, down from 16 million hectares per year in the 1990s.



• Globally, 18 percent of the world’s forest area or more than

700 million hectares fall within legally established

protected areas such as national parks, conservation areas

and game reserves. The persistent degradation of dry lands

has led to desertification of 3.6 billion hectares. Fifty

percent of world’s wetlands were lost in the past centurypercent of world’s wetlands were lost in the past century

and 80 % of grasslands are suffering from soil degradation.

If the current destruction rate in forests and coral reef

(under water system) is maintained, half of the earth’s

plants and animal species will become extinct by the end of

the twenty first century.



• Second only to habitat destruction, invasive alien species

(an alien species is a species introduced outside its normal

distribution and an invasive alien species are alien species

whose establishment and spread modify ecosystems,

habitats or species) represents a major threat to

biodiversity. Anthropogenic changes (from human action orbiodiversity. Anthropogenic changes (from human action or

presence) in the atmosphere also threaten to accelerate

global rate of extinction. According to one scenario, if the

current rate of global warming continues, one third of

planet’s species will disappear by 2050.



THE INTERNATIONAL UNDERTAKING ON PLANT GENETIC RESOURCES

(“THE UNDERTAKING”):

• Food and Agriculture Organization (FAO) has helped to

generate several non – legally binding international

instruments relating to plant genetic resources. The

undertaking, the first of these instruments, was adopted inundertaking, the first of these instruments, was adopted in

1989 that advocated free exchange of plant genetic resources

(PGR) for research use, being the ‘heritage of mankind’

(Resolution No. 4/89). It also recognized Farmers Rights as

defined in Resolution No 5/89.



• An interpretation clarified that plant breeders’ rights were

not incompatible with the Undertaking. It also recognized

the interrelationship between the rights of traditional

farmers and the rights of plant breeders. The practice of

saving the seeds by traditional farmers provides the raw

genetic material for innovation whereas the plant

breeders use technology to achieve that innovation.breeders use technology to achieve that innovation.

• International Undertaking on Plant Genetic Resources

(IUPGR) that had been advocating free exchange of plant

genetic resources (PGRs) for research use, released a



revised agreed interpretation in 1991 that such free access

will be subject to the sovereign rights of nations over their

PGRs(Resolution 3/91) thus pledging themselves to

implement the recommendations it contains. The principle

objectives relevant to both the CBD and the TRIPs

Agreement include:

1. To ensure that the need for conservation is globally

recognized and sufficient funds are made available for

this purpose.

2. To assist farmers and farming communities in the

protection and conservation of PGRs and natural biosphere.



3. To allow farmers, their communities and countries to      

participate fully in the benefits derived from improved uses 

of PGRs including through plant breeding.

INTERNATIONAL TREATY ON PLANT GENETIC RESOURCES FOR FOOD AND 
AGRICULTURE (ITPGRFA)

• An intergovernmental conference sponsored by FAO adopted

the text of a legally binding International agreement on plantthe text of a legally binding International agreement on plant

genetic resources on 3rd November, 2001 through Resolution

3/2001. These negotiations culminated in the adoption of

International Treaty on Plant Genetic Resources for Food and

Agriculture (ITPGRFA) also known as Seed Treaty.



• This treaty entered into force on 29th June, 2004. This

treaty was ratified by 55 states and signed by another

50 countries. The ITPGR not only codifies and updates

the nonbinding principles set out in the Undertaking

and its subsequent revisions but also contains

provisions relevant to IPRs in plant genetic resources

and plant varieties. The International Undertaking (IU)

prescribes a multilateral system of access and benefit

sharing for genetic resources for food and agriculture.



• It is based on the premise that the free exchange of genetic

resources is essential to food security and the conservation

of genetic resources for food and agriculture. The treaty

recognized the enormous contribution that the local and

indigenous communities and farmers have made. IT

recognized the following farmers’ rights:

i. Right to save, use, exchange and sell farm saved

seed and other propagating material

ii. Right to fair and equitable sharing of the benefits

arising from the use of plant genetic resources for

food and agriculture



iii. Right to participate in national decision making

process about plant genetic resources subject to

national legislation

iv. Protection of traditional knowledge

Thus, a full-fledged concept of farmers’ rights came

into existence at the international level.into existence at the international level.

CONVENTION ON BIOLOGICAL DIVERSITY:

• The United Nations Conference on Environment (UNCED)

was held in Rio de Janeiro, Brazil from 3-14 June, 1992. It

was also called as ‘Earth Summit’. One of the major outcome



of UNCED was Agenda 21(Statement of Principles for the

Sustainable Management of Forests) and another was the

Convention on Biological Diversity (CBD). The Convention on

Biological Diversity (CBD) was opened for signature at the

Earth Summit on 5 June 1992 and entered into force on 29

December 1993. At the UNCED, 153 countries signed the

new agreement and many of whom have subsequently

ratified, thereby, accepting its provision, and agreeing to

work to promote its implementation. At present 168

countries had ratified it and 196 are signatories to it. The

Convention on Biological Diversity covers biodiversity at all

levels i.e. ecosystems, species and genetic resources.



• CBD defines Biological diversity as “variability among living 

organisms from all sources and the ecological complexes of 

which they are part and includes diversity within species or 

between species and of ecosystem”. The objectives of CBD 

set out a balance between conservation, sustainable use 

and benefit-sharing. It defines biological resource as and benefit-sharing. It defines biological resource as 

“plants, animals and microorganisms or parts thereof, their 

genetic material and by-products with actual or potential 

use or value but does not include human genetic material”. 

Genetic material contains functional units of heredity. 



• T o fulfil the obligations of CBD, nations were bestowed with

sovereign rights over biological resources within their

territories. The access to these biological resources is to be

regulated by national legislation. The objectives of CBD are:-

i. the conservation of biological biodiversity

ii. the sustainable use of the components of biological diversityii. the sustainable use of the components of biological diversity

iii. the equitable sharing of benefits derived from the use of 

genetic resources



• One of the ways in which CBD differs from other

international conventions is that it sets goals rather than

any specific targets or objective for countries (“parties”)

seeking to implement it. The CBD leaves it up to individual

national government to decide how it is to be

implemented. CBD has completely changed theimplemented. CBD has completely changed the

characteristic of genetic resources from “common heritage

of mankind” to sovereign property of the countries”. Some

of the features of the convention are:-



(a) SOVEREIGN RIGHTS OF STATE:

There are sovereign rights of states over their natural

resources. The authority to determine accesses to genetic

resources rests on the national government subject to

national legislation.

(b)  RECOGNITION OF THE CONTRIBUTION OF LOCAL POPULATION:(b)  RECOGNITION OF THE CONTRIBUTION OF LOCAL POPULATION:

The convention recognizes the contribution of local

population to respect, preserve and maintain the knowledge,

innovation and practices of indigenous and local communities

relevant to biodiversity conservation and utilization.



(c) ACCESS TO GENETIC RESOURCES:

It has recognized the role of national governments in

determining access to genetic resources within their

national territory on mutually agreed terms and prior

informed consent for providing such access.

(d)  ACCESS TO TRANSFER OF TECHNOLOGY:

The convention has stressed the adoption of legislative,

administrative and policy measures so as to provide access

to transfer of technology to developing countries on

mutually agreed terms including technology protected by

patents and other IPRs.



(f) SHARING OF RESULTS AND BENEFITS:

The contracting parties of the CBD are obliged to take

legislative, administrative or policy measures with the aim

of sharing in a fair and equitable, the results of technology

and development and benefits arising from the commercial

and other utilization of genetic resources with theand other utilization of genetic resources with the

contracting party providing such resources.

• Over the time, CBD has constituted the Conference of the

Parties (COP) to streamline and implement the CBD

directives. In April, 2002, the COP adopted the “Bonn

Guidelines on Access to Genetic Resources and Fair and



Equitable Sharing of the Benefits arising out of their

Utilization.” The Bonn guidelines provides the parties and

stakeholders with a transparent framework to facilitate

access to genetic resources and ensure fair and equitable

sharing of benefits through standard practices and

procedures of prior informed consent (PIC), mutuallyprocedures of prior informed consent (PIC), mutually

agreed terms (MAT), material transfer agreement (MTA) and

other relevant agreements. The most important

recommendation of guidelines encourages applicants for

IPRs such as patents or plant breeder’s rights to disclose the

country of origin of the genetic resources or the traditional

knowledge upon which those IPRS are based.



INDIAN BIOLOGICAL DIVERSITY ACT, 2002

• The Biological Diversity Act, 2002 was passed on 5th February,

2003 and came into force from 1st October, 2003. The

Biological Diversity Rules, 2004 were enforced from 1st July

2004.The National Biodiversity Authority has been created

under the Ministry of Environment, Forests and Climate

Change with its headquarter at Chennai. The main aim of the

Act is “to provide for conservation of biological diversity,

sustainable use of its components and equitable sharing of

the benefits arising out of the biological resources and for

matters connected therewith or incidental thereto.” These



aims are in line with consonance with the objectives of CBD.

• According to the Act, “biological diversity” refers to variability

among living organisms from all sources and the ecological

complexes of which they are part and includes part and

includes diversity within species or between species and of

ecosystem. “Biological Resources” means plants, animals, andecosystem. “Biological Resources” means plants, animals, and

microorganisms or parts thereof,, their genetic material and

by-products excluding value added products with actual or

potential use or value but does not include human genetic

material.





• The grant of intellectual property rights related to plant

varieties shall be outside the authority of the National

Biodiversity Authority (NBA) since it has been exclusively

regulated by the Protection of Plant Varieties and Farmers’

Rights Act, 2001

The Act has the provisions in following aspects:

A) ACCESS TO BIOLOGICAL RESOURCES AND TRADITIONALA) ACCESS TO BIOLOGICAL RESOURCES AND TRADITIONAL

KNOWLEDGE:

It has been provided in the Act that foreigners who intend to

carry out such activities as research, commercial utilization,

bio-survey or bio-utilization relating to biological resources



occurring in India or knowledge associated thereto, shall

seek prior approval of NBA by filing an application to that

effect. Such foreigners who need approval have been defined

in Sec. 3 of the Act as:

a. a person who is a not citizen of India

b. a citizen of India who is a non-resident as defined inb. a citizen of India who is a non-resident as defined in

Clause 30 of Sec.2 of the Income Tax Act, 1961.

c. a corporate body, association or organization which

is not incorporated or registered in India under any law

for the time being in force which has any Indian

participation in its share capital or management,



However, Indian scientists or organizations can perform bio-

surveys and bio-utilization or commercial utilization of

biological resources by simply giving prior intimation to the

State Biodiversity Board (SBB) under Sec 7 of the Act. They

are not required to wait for the approval of the SBB and can

undertake these activities unless a formal decision ofundertake these activities unless a formal decision of

rejection is sent to them.

B) RESEARCH ACTIVITY AND TRADITIONAL KNOWLEDGE:

• Difference exits for Indian nationals and foreigners regarding

research activities involving biological resources. Research

carried out by Indian persons or organizations on biological



resources are exempted even from the condition of prior 

intimation to the SBB.

However, no person shall, without the prior approval

of NBA, transfer the results of any research relating to any

biological resources occurring in or obtained from India for

monetary consideration or otherwise to any foreigner asmonetary consideration or otherwise to any foreigner as

defined under Sec. 3 of the Act. Publication of research

papers or dissemination of knowledge in any seminar or

workshop does not fall under transfer. However, this

provision does not apply to collaborative research projects

involving transfer or exchange of biological resources or



information between government institutions and such

institution in other countries if such collaborative research

projects satisfy the conditions of approval by the policy

guidelines of Govt. of India.

C) EFFECT ON INTELLECTUAL PROPERTY LAW:

The Biological Diversity Act (BDA) under Sec. 6 lays downThe Biological Diversity Act (BDA) under Sec. 6 lays down

that no person shall (Indian as well as foreign nationals) shall

apply for any intellectual property right in or out side India

for any invention based on research or information on

biological resources obtained from India without the

approval of the National Biodiversity Authority (NBA). This is



in conformity with CBD which recognizes that States have

sovereign rights over their own biological resources and that

the authority to determine access to genetic resources rests

with national governments and is subject to national

legislation. If a person applies for a patent, permission of

NBA may be obtained after the acceptance of the patent butNBA may be obtained after the acceptance of the patent but

before sealing of the patent. However Section 10(D) of

Patent Act requires that the applicant shall disclose the

source and geographical origin of biological material in the

specification.



The NBA while granting the approval under Section 6

may impose benefit sharing fee or royalty or both or impose

including the sharing of financial benefits arising out of

commercial utilization of such rights. However the provisions

of this section shall not apply to local people and

communities of the area including growers and cultivators ofcommunities of the area including growers and cultivators of

biodiversity and vaids and hakims who have been practicing

indigenous medicines. The Act provides for exclusion of

certain inventions from the purview of patentable invention

if they are based on traditional knowledge.



(D) BENEFIT SHARING:

Benefit sharing arising from research, bio-survey or

commercial utilization of biological resources carried out by

foreigners as defined under Section 3 of the Act is

determined through an application made to the NBA. This

procedure is different from the one that is applicable toprocedure is different from the one that is applicable to

Indian national and organizations. In case of Indian nationals

State Biodiversity Board (SBB )has the jurisdiction.

While granting the approval to foreign individuals,

NBA ensures that fair and equitable benefit sharing between

the foreigners, the local bodies concerned and the benefit



claimers. Benefit sharing can be in any of the following ways.

a. grant of joint ownership of IPRs to NBA or where benefit
claimers are identified, to such benefit claimers.

b. transfer of technology

c. location of production, R&D units in such areas which will
facilitate better living standards to the benefit claimers.

d. association of Indian scientists, benefit claimers and the local
people with R&D in biological resources and bio-survey andpeople with R&D in biological resources and bio-survey and
bio-utilization.

e. payment of monetary compensation and other non-
monetary benefits to the benefit claimers as the NBA may
deem fit.

In situation where any amount of money is ordered by

way of benefit sharing, then NBA may direct the amount to



be deposited in National Biodiversity Fund. However, no 

such direction has been given to SBB for Indian nationals.

REVOCATION OF PATENT:

Contravention of Section 6 of the Act only entails criminal

penalties of imprisonment and fines but it does not

provide for the revocation of patent. A patent can beprovide for the revocation of patent. A patent can be

revoked if complete specifications are not disclosed or

wrongly mention the source or geographical origin of

biological material used for the invention.



PENALTIES FOR CONTRAVENTION OF LAW:

The sanctions imposed upon persons and organizations of

Indian origin and on foreigners as defined under Section 3(2)

and Section 4 regarding research activity and Section 6 on

biological resources shall be punishable with imprisonment

for a term up to 5 years or with fine up to ten lakh rupees and

where the damage caused exceeds ten lakh rupees such fine

may commensurate with the damaged caused or both.

However for Indian nationals or a body corporate,

association or organization registered in India contravenes by

obtaining any biological resource for commercial utilization



under section 7 shall be punishable with imprisonment for a

term which may extend to three years or with fine which

may extend to 5 lakh rupees or with both.



TRADITIONAL KNOWLEDGE AND RIGHTS OF TK HOLDERS

Traditional knowledge is usually orally transmitted

from generation to generation. Traditional knowledge is a

community based functional knowledge system developed,

preserved and refined by generations of people through

continuous interactions, observations and experimentation

with the surrounding environment. It is a dynamic systemwith the surrounding environment. It is a dynamic system

ever changing, adapting and adjusting to the local and

religious practices of the communities. The definition of TK

is widely debated and discussed and it is yet to arrive at

consensus and hence a universal definition could not be

provided.



Traditional knowledge (TK), Indigenous Knowledge

(IK), Traditional Environmental Knowledge (TEW) and Local

knowledge (LK) are relative terms coined by researchers,

policy makers or scholars belonging to different traditions

from time to time according to its origin and utility of genetic

resources which is associated with biodiversity. The productsresources which is associated with biodiversity. The products

based on traditional knowledge are important sources of

income, food and healthcare for large parts of the population

in developing countries in particular and in turn for their

sustainable socio-economic development.



WIPO currently uses the term Traditional Knowledge

to refer to tradition based literary, artistic or scientific

works; performances; inventions; scientific discoveries;

designs; marks; names; symbols; undisclosed information

and all other tradition based innovations and creations.

Traditional knowledge functions under two streams:

a) Classical tradition (codified) that have a vast

published literature and

b) Oral tradition (not codified) which is prevalent in

rural and tribal villages of a country.



PROTECTION OF RIGHTS OF TK HOLDERS:   
A) CONVENTION ON BIOLOGICAL DIVERSITY:

The Convention on Biological Diversity (CBD)

signed at UNICED (1992) was the first to develop

measures for the use and protection of Traditional

Knowledge (TK) related to conservation and sustainable

use of biodiversity. Article 8(j) encourages Nationaluse of biodiversity. Article 8(j) encourages National

Governments to develop mechanisms for equitable

benefit sharing. Each party to CBD as far as possible and

appropriate shall respect, preserve and maintain the

knowledge, innovations and practices of indigenous and

local communities embodying traditional lifestyles

relevant for the conservation and sustainable use of bio-



diversity, promote their wider application with approval and

involvement of holders of such knowledge, innovations and

practices.

BIODIVERSITY ACT:

There is no separate mention of ‘protection of

traditional knowledge’ in the Act but terms such as

‘knowledge or ‘information’ is used to refer to the concept

of traditional knowledge. Under Section 36(5) of the Act, it is

provided that the Central Government shall endeavour to

respect and protect the knowledge of local people relating

to biological diversity through such measures as

recommended by National Biodiversity Authority.



VIEWS ON PROTECTION OF TRADITIONAL KNOWLEDGE:

Two extreme views have surfaced on protection of

traditional knowledge:

i. One view advocates the extension of intellectual

property protection to cover traditional

knowledge.knowledge.

ii. The second view promotes the status quo where

such knowledge is treated as a public good.



• Those who are in favour of the first view argue that

extending intellectual property protection to traditional

knowledge will promote technological innovation as it

would facilitate the dissemination and development of that

knowledge in the modern economic space.

• Opponents of the extension of intellectual property• Opponents of the extension of intellectual property

protection to traditional knowledge argue that such a move

might destroy the social basis for generating and managing

the knowledge being to community property, passed on

from one generation to the next.



BIOPIRACY OF TRADITIONAL KNOWLEDGE:

The grant of patents on non-original innovation

particularly, those linked to traditional medicine,

which are based on what is already a part of the

traditional knowledge in the developing world has

been causing great concern in these countries. Grantbeen causing great concern in these countries. Grant

of wrong patents on knowledge that was already in

public domain had two effects.

i) Firstly, it has caused heartburn amongst those

who possessed this knowledge.



ii) Secondly, the challenges to such patents, and

their subsequent revocation, have brought more

clarity in these debate by identifying the real

reasons for grant of such patents. This has led to

the creation of traditional knowledge digital

libraries.libraries.

Some examples of biopiracy of traditional knowledge

include:



Turmeric (Curcuma longa)

The rhizomes of turmeric are used as spice for

flavouring in Indian cooking. Turmeric also has properties

of medicine, cosmetic and as a colour dye. In 1995, S.K.

Das and Hari Har P. Cohly, the two expatriate Indians at

the University of Mississippi Medical Centre were grantedthe University of Mississippi Medical Centre were granted

a U.S. Patent on the use of turmeric in wound healing.

The CSIR in India filed a re-examination case with United

States Patent and Trademark Office (USPTO) challenging

the patent on the basis of pre art. The USPTO revoked



the patent in 1997 after ascertaining that there was no

novelty and the findings reported by innovators having been

known in India for centuries.

Neem (Azadirachta indica)

Neem extracts is used against pests and fungal

diseases that attack food crops; the oil extracted from neem

seeds can be used to cure cold and flu, mixed in soap. Itseeds can be used to cure cold and flu, mixed in soap. It

offers cheap relief from malaria, skin diseases and even

meningitis. European Patent Office in 1994 granted a patent

to the US Corporation, W.R. Grace Company and US

Department of Agriculture for a method on controlling fungi

on plants through neem oil. In 1995, a group of International



NGOs and representatives of Indian farmers filed a legal

petition against the patent being a prior art. The patent

granted on neem was revoked by EPO in May, 2000.

Basmati

The US Patent Office granted a patent to Rice Tec.

Inc in 1997 and the patent claimed a rice plant havingInc in 1997 and the patent claimed a rice plant having

characteristics similar to the Indian Basmati Rice lines and

with the geographic delimitation covering North, Central

or South America or the Caribbean Island. The patent had

20 claims covering not only the novel rice plant but also

various lines. Claims 15-17 were for a rice grain having



characteristics similar to those of Indian Basmati rice lines.

Evidence from Indian Agricultural Research Institute (IARI),

Central Food Technological Research Institute (CFTRI) and

Directorate of Rice Research, Hyderabad led filing for re-

examination of patent in 2000. Rice Tec. chose to

withdraw claims 15-17 along with claim 4 soon after filingwithdraw claims 15-17 along with claim 4 soon after filing

the re-examination request.


